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PRACTICAL HINTS. 



Previously to entering minutely into the formalities re- 
quisite to be observed in taking a Warrant of Attorney or 
a Cognovit as a security, so as to render it available for the 
purposes for which it may be intended, it may not be 
thought altogether idle to draw the attention of the reader 
to a few of those points which it is most important to ob- 
serve in preparing and putting in force an instrument of 
this nature, and which, neglected, may in many cases prove 
fatal to the validity of it. 

With regard to the Re^tusitet of a Warrant of Attorney, 

1st If it authorizes a Release of Errors, it must be 
under Seal. 

2ndly. It should authorize the Judgment to be en- 
tered up at the suit of the executors, or adminis- 
trators of the plaintiff, in case of his death. 

3rdly. It should authorize the Judgment to be en- 
tered up at any time, and not as formerly, of a 
particular term. 

4tbly. It must be properly stamped. 

5thly. It must be formally attested by the defend- 
ant's attorney. 

Jlie Defeazance of a Warrant of Attorney, or the Con-- 
dition of a Cognovit, 

1st, Must contain all the stipulations on which the 
Instrument is given, and must also recite aU col- 
lateral securities. 

2ndly. Must be written on the same paper or 
parchment with the Instrument itself. 

B 



Practical Points, 

As to the Filing, 

The Instrument, whether it be a Warrant of At- 
torney, or a Cognovit, should be filed within 
twenty-one days after the execution of it, together 
with the Defeazance, or Condition, and together 
also with an Affidavit of the time of the Execution, 
unless Judgment is entered up within that period. 

As to entering up Judgment. 

This must of course always be done according to the 
authority contained in the Instrument itself. If 
the terms of the Instrument permit the party to 
whom it is given to sign judgment immediately, it 
may in many cases be advisable for him to do so, 
especially if the person giving it is likely to go 
abroad, or out of the way, so as to throw obsta- 
cles in the way of its being signed at a future 
period, either by reason of the difficulty of pro- 
curing the necessary affidavit to obtain leave to 
enter it up, or otherwise. 

With regard to the Requisiies of a Cognovit, 

1st. It must not be taken before a Writ is issued; 
and where there is any probability of the defend- 
ant becoming bankrupt, k will be highly prudent 
not to take it until after Declaration ffied, or de- 
livered. 

2ndly. It must be stamped if it contains any terms 
of Agreement 

3rdly. It must be formally attested by the defend- 
ant's attorney. 

Having thus briefly noticed a few of the points which 
should always be observed, we will at once proceed to the 
minute consideration of our subject 



( 3 ) 



OF THE FORM, &c. OF A WARRANT OF 

ATTORNEY. 



A Warrant of Attorney to confess Judgment is a written What it ii. 
authority, usually, although not always necessarily, under 
seal, directed to certain attorneys of the Court in which it 
is intended that the judgment should be entered up, autho^ 
rizing them, or one of them, to appear for the person exe« 
cuting it, and to receive a declaration for him in an action 
brought, or to be brought, against him, and thereupon to 
confess the same action, or to suffer judgment to be entered 
therein by default ; and, in addition to this authority, the 
warrant usually empowers the attorneys mentioned in it to 
execute a release of all errors touching or concerning the 
judgment so to be entered up. 

If the warrant merely authorizes the confession of judg- How exe- 
ment it need not be under seal; but it must be so if it con* 
tain an authority to release errors, for a release of errors 
must be by deed, and an attorney to execute a deed must 
always be appointed by an instrument of as high a nar 
ture(fl). 

If the warrant purport to be a joint one, all the parties 
by whom it is purported to be made must execute k{b). 

All persons who have power to appoint an attorney may Who may 
execute a warrant of attorney, but no others; a warrant of 



(a) Kinnertley ▼. Mu$sen, 5 Taunt. 264 ; Brutton v. Burton, 
1 Chit. 707. 

(6) Harm v. Wade, 1 Chit. 322. 

b2 



4 Form of a Warrant of Attorney. 

attorney cannot therefore be legally made by an infant or 
a feme covert, for they can neither of them appoint an at- 
torney. 

Infanti. I^ tm infant executes a warrant of attorney it is void, and 

will, together with any judgment which may have been en- 
tered up thereon, be set aside on application to the Court 
for that purpose (c). But a joint warrant of attorney given 
by an infant and another person will be set aside only as 
against the infant (<i2). If however judgment be signed on 
such a warrant it will be error as to all the parties («). In 
support of an application to set aside a warrant of attorney 
on the ground of infancy, the fact of infancy must be 
shown by strict legal evidence (/ ). 

Feme coTert* A warrant of attorney given by a feme covert will, toge- 
ther with any judgment signed on it, be set aside in like 
manner as in the case of one given by an infant (g), even 
though she may have been divorced a mensa et thoro (A), 
or was a sole trader by the custom of London (t), or even 
though she executed it in a feigned name, the plaintiff 
being ignorant of her marriage {k). Cases have, however, 
occurred in which the Court have refused to assist the de- 
fendant on motion (/). 

Idioti iDd An idiot, born so, is incapable of appearing by attorney ; 

ana ci. ^^^ ^ person born with proper senses, who afterwards be- 



(c) Sanderton v. Marr, I H. 6. 75 ; Chambers ▼. Burnett, 
Tidd, 672; Com. Dig. Enfant (C. 2). 

(d) Com. Dig. Enfant (C. 2); Molteux v. St.Aubin, 2 W. 
B. 1 133 ; Ashlin v. Langton, 4 M. & Scott, 719. 

(e) lb. 

(/) Weaver v. Stokes, 1 M. & W. 203. 

{g) Oulds y.Sansom, 3 Taunt. 261. 

{h) Faithorne v. Btatiuire, 6 M. &c S. 73. 

(i) Read v. Jewson, 4 T. R. 362. 

(k) Salby v. White, 4 Leg. Obs. 390. 

(/) 1 Saik. 400 ; M*Lean v. Douglass, 3 B. & P. 128. 



Form of a Warrant of Attorney* i 

comes non compos tnentis, may so appear (m). A warrant, 
however, executed by either an idiot or a lunatic, would be 
set aside on very slight evidence of fraud or imposition, if 
the plaintiff knew of the insanity of the defendant (n). The 
insanity of the defendant occurring after the making of the 
warrant, is however no objection to entering up judgment 
against him (o), unless it were required by the terms of the 
defeazance that a demand should be made on him before 
judgment, in which case the demand could not be made 
during his insanity (p). 

One partner has no authority to execute a warrant of Partners, 
attorney to bind his co-partner, unless by the express con- 
sent of such co-partner ; such consent, however, if given, 
need not be by deed, unless the warrant is to contain an 
authority to release errors (9). 

One executor cannot bind his co-executor by a warrant Ezecaton. 
of attorney (r). 

There is no objection to a warrant of attorney being given Corporation, 
by a corporation ; but of course, in the case of a corporation 
aggregate, it must be executed under their common seal (s). 

The public officer of a banking company appointed under Banking 
7 Geo. 4, c. 46, may execute a warrant of attorney so as to 
bind the company, provided there is no collusion between 
him and the plaintiff (f). 



(m) Bacon's Abr. Idiots, G* ; Com. Dig. Capacity (D. 4 & 5.) 

(n) See Baxter v. Earl of Portsmouth, 5 B. & C. 170 ; Brown 
V. Joddrell, M.&c M. 105; Harrium v.Riehardton, 1 M. & R. 
604. 

(0) Piggott V. Killiek, 4 Dowl. 287. 

(p) Capper v. Dando, 2 A. & £11. 458. 

(q) Brutton f . Miles, I Chit. 707. 

(r) EltDell V. Quash, Str.20. 

(f ) See Com. Dig. Franchises, Corporation. 

(t) Semble, Bosanquety.Bridger, 7 Jurist, 831. 



6 Form of a Warrant of Attorney, 

For what ^ Warrant of attorney may be giren as a security for the 

porpoMi it performance of any agreement between the parties. Thus 

maybegWen. f - , , / , , 

It may be giren to secure the repayment of money by the 
defendant, or a third party, te the plaintiff; or to indemnify 
die plaintiff against all damage by reason of his having be- 
come surety for the defendant (»); or it may be given so as 
to operate as a continuing security for any sum of money 
which may at any time be due ftom the defendant, or a 
third person, to the plaintiff (or) ; or to secure the transfer of 
stock (i/) ; or it may be given to authorize the entering up 
of judgment in an action of ejectment (z). And it may be 
given either absolutely, or with such qualifications and re- 
strictions as the parties executing it may think fit to express 
in the defeazance, which will form the next subject for our 
consideration. 

Effect of a A warrant of attorney does not extinguish the original 
attorney on ^^^^ between the parties, or afiect the right to sue upon it, 
? b?'*^*"** unless judgment has been entered up (a) ; for until judg- 
ment is entered up it is merely a collateral security. Neither 
doea the taking of a warrant of attorney or cognovit from 
the acceptor of a bill of exchange discharge the other parties 
to the bill, unless thereby more time is given to the acceptor 

than he would otherwise be entitied to (6). 

- ■ - ■ ■ . . 

(tt) Dukew, Watchom, 1 D. N. S. 265. 

(x) WooUey y. Jennings, 5 B. & C. 165. 

(y) Capper v. Dando^ 2 A. & E. 458. 

(2) Doe d. Beaumont v. Beaumont, 2 D. N. S. 972. 

(a) Davison y.Overend, 6 C. & F. 222; Norris y.Aylett, 2 
Camp. 329. 

(b) Jay V. Warren, 1 C. & P. 532 ; and see B$ll y* Banks, 
3 M. & G. 268. 
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THE DEFEAZANCE. 



The warrant of attorney Is usually made subject to be de- what it is. 
feated in its operation on the performance of certain condi- 
tions ; and the instrument which contains the terms upon 
which it is to be so defeated is called the defeazance. It 
must of course be executed by the same persons as those How exe- 
who are parties to the warrant. It must be signed by the 
parties, but in ordinary cases there is no necessity for its 
being under seal (a). 

No particular fbnn of words is necessary to be used, but Form of it. 
they should be such as clearly to show the true terms upon 
which the warrant is given. 

By a rule in each of the courts (6) it is ordered that every Most be on 
attorney of the Court who shall prepare any warrant of p^y J'Jfg j^^ 
attorUey to Confess any judgment which is to be subject to t**« wanant. 
any defeazance, do cause such defeazance to be written on 
the Same paper or parchment on which the warrant of 
attorney shall be written; or cause a memorandum in 
writing to be made on such warrant of attorney, containing 
the substance and effect of such defeazance ; and by statute 
3 Geo. 4, c. 39, s. 4, if any such warrant of attorney or cog- 
novit as is required to be filed under the provisions of that 
act (c), shall be given subject to any defeazance or condition, 

(a) In strictness, the term " defeazance" is scarcely applicable 
to these instrumeats ; for a defeazance should be by matter as 
high as the instrument to be defeated, and should contain words 
expressing that upon the performance of the condition the instru- 
ment shall be void ; 2 Saund. 47 s. ; 2 Salk. 575 ; whereas the 
defeasances above spoken of are mere agr&9ment$ between the 
parties. 

(6) Q. B. M. 42 Geo. 3 ; C. P. d( Ex. M. 43 Geo. 3. 

(c) See poft, p. 26. 
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sach defeazance or condition shall be written on the same 
paper or parchment on which such warrant of attorney or 
cognovit actionem shall be written, before the time when 
the same or a copy thereof respectively shall be filed, other- 
wise such warrant of attorney or cognovit actionem shall be 
null and void to all intents and purposes. Before the pass- 
ing of this act, the neglect on the part of the attorney to 
comply with the above-mentioned rules of Court did not in 
any way affect the validity of the warrant or cognovit, or 
the security of the party for whose benefit it had been 
executed ; but the attorney who prepared it was liable to the 
censure of the Court for his breach of duty {d) ; and the 
effect is still the same as to all warrants of attorney and cog- 
novits, except those which would, by the second and third 
sections of the act, be fraudulent and void against creditors 
under a bankruptcy, in the event of their not having been 
filed, or judgment not having been entered up within the 
twenty-one days mentioned in the act ; the fourth section of 
the statute having been held to apply to such warrants of 
attorney only, and to afford protection only to the assignees 
of bankrupts (e). The provisions of the 3 Geo. 4, c. 89, 
were, however, by 7 Geo. 4, c. 57, s. 33, and 1 & 2 Vict, 
c. 110, s. 60, extended for the benefit of creditors under an 
insolvency. The omission to write the defeazance on the 
warrant of attorney affects its validity, therefore, as against 
assignees of bankrupts and insolvents, but not as against 
any other persons. 

It is, however, only where under certain circumstances 
the warrant is to be of no effect, that the terms upon which 
it is given are required to be stated ; if, therefore, tiie entry 
of judgment is not to depend upon a contingency, but judg- 
ment may be absolutely and immediately signed and execu- 
tion issued, no defeazance need be written on the warrant, 



(d) Shaw V. Evans, 14 East, 676 ; Partridge v. Prater , 7 
Taunt. 307 ; Saruom v. Goode, 2 B. & A. 568. 

(«) Morris v. Meilin, 6 B. & C. 446 ; Bennett v. Daniel, 10 
B. & C. 500. 
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(or, in truth, there is Done to write, and it is not necessary 
to state the bare consideration («). 

If the paper on which the warrant of attorney is written 
be insufficient to contain the whole of the defeazance, part 
of it may be written on a separate sheet annexed (J), 

Wherever it is necessary to indorse the defeazance, it What it ■ 
must, and indeed in all cases it ought to, specify not only [g^^, 
the amount of the debt, but also all the collateral securities 
given for it, and also all the terms and contingencies 
upon which judgment is to be entered up, and execution 
issued (g). 

The plain terms of a defeazance cannot be extended by piain termt 
a parol agreement between the parties ; and therefore eL'ended. ^ 
where the defeazance of a warrant of attorney stated it to 
have been given as a security for £300 lent on 2d October, 
the Court refused to allow it to extend to any other sums, 
notwithstanding the plaintiff swore that by an arrangement 
between himself and the defendant it was agreed that it 
should be a security for any sums of money from time to 
time advanced (&). 

A clause is usually incierted in the defeazance that execu- ciaaie di». 
tion may issue on a judgment above a year and a day old f^° f^f ^ 
without reviving it by scire facias, and the insertion of such 
a clause is lawful and has been often allowed (»), notwith- 
standing the doubts which were raised in a recent case (k) ; 
and it seems clear, notwithstanding the dictum of the Court 
in Morris v. Jones, that it matters not whether the defend- 
ant be in or out of custody : for the statute of Westminster 



(«) Barber v. Barber, 3 Taunt. 466. 
(/) Burdekin v. Potter, 1 D. N. S. 134. 
Ig) Morell V. Dubost, 3 Taunt. 235. 
(h) Bell v. Tidd, 9 Dowl. 949. 

(t) Morris v. Janet, 2 B. & C. 242 ; Hiscochs v« Kemp, 3 Ad. 
& £11. 676 ; Morgan v. Burgess, 1 D. N. S. 850. 
(fc) Heath v. Brindley, 2 Ad. & Ell. 365. 
. • B 5 
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giving the sci,/a, was raster in aid of plaintiffs than in re- 
straint of them ; indeed that dictum seems only to have been 
intended to apply to the dii^nsing by the defendant of an 
attorney to attest on his behalf as required by the rules of 
Court. 

CUase dis- The defeazance contains also not unfrequently a stipular 
leavVfff tion, that it shall not be necessary to obtain the leave of 
i^Tp jaSg- *^® Court or a judge to enter up judgment after a year; 
in<^nt. mici JQ 2l very recent case, Mr. Justice 'Wightman refused to 

set aside a judgment which had been signed without leave, 
on a warrant of attorney above one, but under ten years 
old, the defeazance to which contained such a clause (/). 
• Whether he would have so decided, had the warrant been 
above ten years old, seems very questionable ; for, before 
leave is granted to enter up judgment on such a warrant of 
attorney, the defendant has a right, if he can, to show cause 
against the rule, which is nisi only in the first instance, 
whereas the proceeding to obtain leave to sign judgment 
on an instrument under ten years of age is ex parte f and, ex- 
cept under very special circumstances, no cause can be 
shown. It will, however, in all cases where judgment is 
not intended to be entered up immediately, be prudent to 
insert the clause (m). 

;VnihoriziDg The defendant cannot by any agreement authorize the 
afilr'deaih of ^'^tering Up of judgment against his executors after his 

defendant. death (n). 



(/) Sherran v. Marshall, 13 Law Journ. Q. B. 66, 
(m) See Nicholas v. Merit, 9 Dowl. 101 ; Barton v. Turner, 
8 Dowl. 122. 
(n) Heath v. Brindley, 2 Ad. & £11. 365. 
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STAMP. 



the act. 



The warrant of attorney does not require a deed stamp, 
although it may be under seal ; for the statute has giyen 
specific directions as to the stamp to be affixed to it (n). 

The 55 Geo. 3, c. 184, imposed upon " every warrant of ProTiiioiu or 
" attorney (with or without a release of errors)^ to confess 
*^ and enter up a judgment in any of his Majesty's Courts 
" at Westminster, or in any of the Courts of the Great Ses- 
*' sions in Wales, or of the counties palatine of Chester^ 
** Lancaster, and Durham, which shall be given as a secu- 
** rity for the payment of any sum or sums of money, or for 
^ the transfer of any share or shares in any of the govern- 
** ment or parliamentary stocks or funds, or in the stock and 
** funds of the governor and company of the Bank of £ng- 
"land, or of the East India Company, or of the South Sea 
'* Company," — the same duty as on a bond for the like pur- 
pose : viz. where it is given as a security for the payment 
of any definite and certain sum of money — 



Not exceeding £50 
Exceeding £50 and not exceeding 100 



» 



fj 



)i 



» 



» 
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100 
200 
300 
500 
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(n) Kinn$nUy v. Mussen, 5 Taunt. 264. 
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Exceeding 3000 and not exceeding 4000 

4000 „ „ 5000 

5000 „ „ 10000 

10000 „ „ 15000 

15000 „ „ 20000 

20000 25 

Where it is given as a security for the repayment 
of any sifm or sums of money to be there- 
after lent, advanced or paid, or which may be- 
come due upon an account current, together 
with any sum already advanced or due, or 
without, as the case may be ; where the total 
amount of the money secured, or to be ulti- 
mately recoverable thereupon, shall be uncer- 
tain and without any limit 25 

Where the money secured, or to be ulti- 
mately recoverable thereupon, shall 
limited not to exceed a given sum 

Where it is given as a security for the 
transfer or retransfer of any share in 
any of the government or parliamentary 
stocks or funds, or in the stock and funds 
of the Governor and Company of the 
Bank of England, or of the East India 
Company, or of the South Sea Com- 
pany 

Save and except where such payment or transfer 
shall be already secured by a bond, mortgage, 
or other security, which shall have paid the 
ad valorem duty ; and also except where the 
warrant of attorney shall be given for securing 
any sum or sums of money, for which the per- 
son giving the same shall be in custody under 
an arrest ; and in those cases a duty of ... 1 
If a warrant of attorney be given by several persons to 

secure a sum above 50/. it requires a 1/. \Qs, stamp, even 







The same duty as 
on a bond for 
sodi limited sam. 



The same doty as 
on a bond for a 
sum of money 
equal to the va- 
lue of the stock 
or fund secured, 
aocordinff to the 
average price 
thereof on the 
day of the date 
of the bond or on 
either of the ten 
dasrs preceding. 
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though it IB a joint and several warrant, unless all the parties 
are in custody at the time of signing it ; and if it have only 
a 1/. stamp it is had as against all the defendants (o). 

Where a warrant of attorney is given hy a prisoner on a 
11. stamp it is not absolutely necessary to state in the war- 
rant the fact of his being in custody, although it is better so 
to do (/)). 

The stamp is only required to be paid on the principal Interett. 
sum, and therefore no additional stamp is required if the 
warrant is to secure interest from a by-gone day, unless the 
amount of such interest is ascertained, and specified in the 
instrument (q). 

The defeazance does not require any stamp when it is DefeasaDce. 
indorsed on the warrant (r). 

But the want of a proper stamp is scarcely a ground for Conseqaence 
moving to set aside a warrant of attorney or cognovit, be- jj ~' •^''" 
cause the parties seeking to enforce it may at any time set 
the matter right on payment of the penalty at the stamp 
office ; and if a rule nisi has been obtained upon this objec* 
tion it will be discharged if the plaintiff produces the instru* 
ment duly stamped at the time of showing cause (s). But 
the officer may refuse to file a warrant of attorney or a cog^ 
novit under the 3 Geo. 4, c. 39, unless the proper stamp is 
first affixed {t). 



(6) Solari v. Yorstm, 2 P. & D. 338. 

(p) Hartley v. Manion, 1 D. N. S. 711. 

(9) Barker v. Smark, 7 M. & W. 690 ; Pierpoint v. Gmoer, 2 
D. N. S. 662. 

(r) Cawthome v. Holben, 1 N. R. 279. 

(«) Hartley v. Canton, 1 D. N.S. 711 ; Bremridge v. Wild' 
man, ib, 774. See also Burton v. Kirby, 7 TaiiDt. 174 ; Bm€ 
V. Tomhlinson, 3 Dowl. 49 ; Clark v. Jones, ib, 277 ; Pitman v. 
Humfrev, 2 Tyrw. 600. 

(t> See HiU v. Slocombe, 9 Dowl. 339. 
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ATTESTATION. 



Previous to the passing of the stat. 1 & 2 Vict. c. 110, 
3 W.4 n'79. ^* ^> ^^ attestation was required except in the case of per- 
sons in custody (u) ; hut for the protection of such persons, 
il was by a general rule, made in all the Courts in Hilary 
T. 2 Will. 4, r. 72 (emhodying similar rules of E. T. 4 
Geo. 2, and 14 & 15 Car. 2, in the K. B. and C. P.) pro- 
vided, that, " No warrant of attorney to confess judgment, 
" or cognovit actionem, given hy any person in custody of a 
** sheriff or other officer upon mesne process, shall he of any 
<< force, unless there he present some attorney on behalf of 
'* such person in custody, expressly named hy him, and at- 
'' tending at his request, to inform him of the nature and 
« effect of such warrant or cognovit, before the same is ex- 
« ecuted, which attorney shall subscribe his name as a wit- 
'* ness to the due execution thereof, and declare himself 
" to be attorney for the defendant, and state that he sub- 
" scribes as such attorney." The 1 & 2 Vict. c. 110, con- 
tains, as will be seen immediately, provisions extending a 
similar protection to all persons executing these instruments, 
whether in or out of custody ; but as questions may occa- 
sionally arise as to the validity of instruments executed 
before the passing of that statute, and therefore unaffected 
by it, it will be useful shortly to consider some of the deci- 
sions of the Courts upon the above mentioned rule, as to 
when persons were in custody within the meaning of it (for 



(tt) KintiiTiUy v. Mussen, 5 Taunt. 264. 
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to such persons only did it apply), reserving the cases as to 
the foroii &c. of the attestation until we come to speak of 
the recent statute. 

The rule of H. T. 2 Will. 4, extended, it will be observed, what penoo 
only to persons in custody on mane process, and not to |j|!,t*)||Q^e 
those who were in execution (or). Nor did it extend tornleH. T. 

• 2 W. 4. 

persons arrested only at the suit of a thurd party (y), or on 
a criminal charge {x). Where it did not clearly appear that 
the defendant was in actual custody, but from surrounding 
circumstances he had reason to believe that he was so, he 
was held to be entitled to the benefit of the rule (a). So he 
was if he was in the custody of the marshal or of the keeper 
of a sponging house (6). 

The rule was made for the protection of the defendant. Defendant 
and he could not consent to waive the benefit of it (c). waive "he 

By the 9th section of 1 & 2 Vict c. 110, it was, after benefit of the 
reciting that it was expedient that provision should be made i &*2 Vict, 
for giving every person executing a warrant of attorney to ^* ^^®* 
confess judgment, or a cognovit actionem, due information 
of the nature and effect thereof, enacted, *' that from and 
" after the time appointed for the commencement of that 
'< act (1st October, 1838) no warrant of attorney to confess 
** judgment in any personal action, or cognovit actionem, 
'' given by ani/ person, shall be of any force, unless there 
*' shall be present some attorney of one of the superior 
*' Courts on behalf of such person, expressly named by him, 

(x) France v. Clarkson, 5 Dowl. 699 ; Lewis v. Gompertt, 6 
Dowl. 7 ; Smith v. Jacob, 2 Hodges, 114. 

(y) Smith ▼. Burlton, 1 East, 241 ; Newbury v. Emmett, 2 
Moore, 175; 2Jur.205. 

(«) Charlton v. Fletcher, 4 T. R. 433. 

(a) Turner v. Shaw, 2 Dowl. 244. 

(6) Parkinson v. Caines, 3 T. R. 616 ; Faulkner v. Emmet, 
2 Moore, 176. 

(e) Hutson v. Hutson, 7 T. R. 7. See also Smith v. Burlton, 
I East, 243, per Lawreoce, J.; Morris v« Jones, 2 B. & C. 242, 
per Cur, 
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'* and attending at his request, to inform him of the nature 
'* and effect of such warrant or cognovit, before the same is 
'* executed ; which attorney shall subscribe his name as a 
" witness to the due execution thereof, and thereby declare 
*^ himself to be attorney for the person executing the same, 
** and state that he subscribes as such attorney;" and by 
sect 10, it was further enacted, " that a warrant of attorney 
'* to confess judgment or cognovit actionem, not executed 
** in manner aforesaid, shall not be rendered valid by proof 
*' that the person executing the same did in fact understand 
*' the nature and effect thereof, or was fully informed of the 



" same. 



»> 



What attor- 
ney may 
attest. 



The statute requires that the witness shall be an at- 
torney of one of the superior Courts, and if the warrant be 
executed in the presence of a person who is not an attor- 
ney, it is void, notwithstanding the defendant may have 
represented him to be such, provided, however, that this 
representation has been innocently made((i) ; for the Court 
refused in one case to set aside a warrant attested by a per- 
son not an attorney, but who waajraudulently introduced 
as one by the defendant himself (e). It may, however, be 
doubted whether even the circumstance mentioned in the 
last case would, since the passing of the 1 & 2 Vict. c. 110, 
be sufficient to dispense with the attendance of a regular 
attorney, the words of the statute being very express upon 
the matter. 



Most have 
taken oot 
certificate. 



An attorney is not qualified to attest a warrant or cog- 
novit unless he has taken out his certificate (/ ) ; if, how- 
ever, the defendant introduces him as his attorney, he is 
estopped from saying he is disqualified to act for want of 

itte). 



(d) Wallace v. Broekley, 5 Dowl. 695. 

(e) Jeyes v. Booth, 1 B, & P. 97. 

(/) tidd's New Practice, 279, 280; Wallace y, Brockley, 

Dowl. 699, per Coleridge, J. 

{g} Cox V. Cannon, 4 Bing. N. C. 453. 
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It is not essential that be should be an attorney of the 
Court in which judgment is to be entered up, it is sufficient 
if be is an attorney of one of the superior Courts (A). A 
mere clerk, even though he were clerk to the defendant's 
attoniey, would be insufficient (t). 

The attesting attorney must be expressly named by the mou be 
defendant and attending at his request. The mere sugges- SefendJoit/^^ 
tion, however, by the plaintiff or his attorney, or by a 
stranger to the defendant, of the name of the attorney who 
afterwards attests on his behalf, is no objection to the validity 
of the warrant, provided that the defendant, knowing that 
he has an option in the matter to appoint whom he chooses, 
to attest on his behalf, expressly and freely adopts the at- 
torney suggested to him as his own attorney. Thus where 
on an attorney's name being suggested by the plaintiff's at- 
torney, the defendant went to his office, and on being asked 
by the attorney if he wished him to act for him, he said, 
** yes," it was held a sufficient naming of him (k). So 
where, on the defendant's attending at the office of the 
plaintiff*s attorney to execute a cognovit, he was told that 
it was requisite that an attorney should attend on his 
behalf, he then stated that he had none, and requested the 
plaintiff's attorney to name one to him, and the name of 
a Mr. Moss was mentioned accordingly ; defendant re- 
quested he might be sent for, he was so, came, and at the 
request of the defendant attested the instrument on his be- 
half; the cognovit was held to be well attested(/). The at- 
testing attorney must be named by and must be present for 
the purpose of advising the defendant in the particular 
transaction (m). 

(h) Bland v. Pakenham, 1 Str. 530. 

(i) Paul V. Cleaver, 2 launt. 360. 

(k) Bligh V. Brewer, 3 Dowl. 266; Taylmr v. NiekolU, 6 M. 
& W. 91 ; Rdnnum v. Brooksbank,4 Dowl. 395; Hale v. Dale, 
8 Dowl. 599. 

(I) Pease v. Wells, 8 Dowl. 626. See also Oliver v. Wood- 
roffe, 4 M. & W. 650. 

(m) See Hibbert v. Barton, 10 M. & W. 683, per Parke, B. 
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loscancetjof Bat luless the attorney acts under the free, voluntary and 
appointment Oppress appointment of the defendant, the attestation will be 
of attorney, insufficient and the instrument void. Thus, where in the 
absence from home of the regular attorneys of the defendant, 
another attorney, at the request of their clerk, attended for 
them and attested, but without being expresssly named by the 
defendant, the cognovit was set aside (n). So also where the 
defendant being about to give a cognovit, was asked if he 
had any attorney, he said '* no ;" and he wished the plain- 
tiff's attorney to send for some one, who accordingly, wiib- 
out naming any person, sent his clerk out to procure the 
attendance of whom he could; the clerk accordingly pro- 
cured an attorney, about whom the defendant previously 
knew nothings to act for him ; the plaintiff's attorney then 
wrote in the margin of the cognovit a request that the per- 
son so procured would act as the defendant's attorney. The 
tMture of the instrument was then explained to the defend- 
atit by the attorney so appointed, and he executed it Held 
an insufficient appointment of the attorney, on the ground 
that the defimdant had not an opportunity of exercising any 
option in the matter, (o). So also where the plaintiff's attorney, 
who had also advised the defendant in a previous stage of 
the proceedings, procured another attorney to attest the wair- 
tant who was unknown to the defendant, but who was not 
disapproved of by him ; the attestation was held insuffi- 
dent (p). So also a warrant of attorney was set aside where 
the plaintiff's attorney having prepared it told the defend- 
ant it must be signed in the presence of some professional 
man, aiut that he should procure Mr, Spence, and the de- 
fendant afterwards attended at the plaintiff's attorney's office 
and signed in the presence of Mr. Spence ; for it did not 
appear that the defendant was aware of his right to select 
his attorney {q), 

(n) Fuher v. NiehoUu, 2 Dowl. 251 ; White v, Cameron, 6 
Dowl. 476. 

(o) Barnes v. Pendrey, 7 Dowl. 747. 

(p) Walker v. Gardner, 4 B. & Ad. 371. 

(q) Gripper v. Bristow, 8 Dowl. 797 ; see also Riee v. Ltn- 
ited, 7 Dowl. 153. 
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The effdct of these cues is to impeach condderafaly, if 
not to ovemde, the decision in a ca8e(r) where the Court 
refused to set aside a warrant of attorney, although the at- 
testing attorney was introduced by the plaintiff and was a 
total stranger to the defendant. 

It is essential not only that the attorney who attests for Most not be 
the defendant should be escpressly named by him; but also attoroey.^*^^ 
that he should fwt be the attorney, or agent to the attorney, of 
the plaintiff; for the plaintiff 's attorney, even though he be 
the ordinary attorney of the defendant, cannot act for both 
parties in the matter (<). 

In one case where the attestuig attorney had on previous 
occasions acted for the plaintiff, and he prepared the war* 
rant, and made out his bill for so doing, and also for attest- 
ing in the plaintiff's name, but it was delivered to and paid 
by one of the defendants, it was held, that he was the plain- 
tiff's attorney in the transaction, and could not for that reason 
act for the defendant, and the warrant was therefore set aside, 
although it was stated by the plaintiff in his affidavit that 
the defendants or one of them desired to hove it prepared 
and attested by him (t). So where the defendant's own regu- 
lar attorney was employed in that particular transaction by 
the plaintiff as well as by the defendant, he was held inca- 
pable of attesting for the defendant, although he was ex- 
pressly named by him to act on his behalf (u), and even 
though the defendant at the time of executing the warrant 
knew that the attorney was acting for the plaintiff as well 
as fbr himself (^). The clerk to the plaintiff's attorney, 
although he is an attorney himself, is equally incapable with 



(r) Osborne v. Davit, 4 Taunt. 497. 

(s) Todd V. Gomperts, 6 Dowl. ^96; Mason v. Kiddle, 5 M. 
& W. 513 ; MorUy v. Davis, 5 Jurist, 246 ; Devetill v. Tkring, 
3 Jurist, 1 193 ; Taylor v. Nicholts, 6 M. & W. 95, per Parke, B. 

(t) Saunderson v. Westley, 6 M. & W. 98. 

(tt) Rising V. Dolphin, 8 Dowl. 309 ; Durrant v. Blurton, 9 
Dowl. 1015. 

(s) Cocks V. Edwards, 2 D. N. S. 55. 
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hU master of attesting for the defendant (y). The person 
attesting on behalf of the defendant ought, in short, to be 
wholly unconnected with the plaintiff, either as his attorney, 
agent or clerk (z). 

But there is no objection to an attorney who has been 
consulted by the plaintiff upon the matter, acting for the de- 
fendant, if he is expressly appointed by him, receives from 
him his instructions, and acts on his behalf only in preparing 
and attesting the instrument (a). 

Nor is there any objection to the plaintiff*s attorney being 
present at the time of the execution of the warrant; indeed, 
such a question does not appear to have been ever raised, 
although it might have been in many of the cases cited 
above, had it been considered tenable. 



One attorney 
may act for 
seyeral de- 
fendants. 

Doty of de> 
fend ant's 
attorney. 



If there be several defendants, one attorney may, if they 
think fit, act for all (6). 

The duty of the defendant's attorney is to inform his client 
of the nature and effect of the warrant, or cognovit, before 
the same is executed. A neglect of this duty would not 
however render the instrument void, unless there was some 
collusion on the part of the plaintiff or his attorney (c). 

It is not necessary that the instrument should be read 
over verbatim to the defendant, if he is informed of the 
nature and effect of it (d). Where on the defendant's at- 
torney asking him if the warrant had been read over to 
him, and if he understood it, he replied that it had been 
read over to him by the plaintiff's attorney, and that he 
fully understood it; it was held sufficient (e). 



(y) Durrant v. Blurton, 9 Dowl. 1015. 
(t) Rice V. Linsted, 7 Dowl. 153. 
(a) Haigh v. Frost, 7 Dowl. 743. 
(6) lb. 

(c) lb. 

(d) Oliver v. Woodroffe, 4 M. & W. 650. 
(«) Taytor v. NichoUs, 6 M. & W. 91. 
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It will be observed that there is a material difference be- Form or the 
twcen the form of the attestation required by the rule of ■"*^****"* 
H. T. 2 Will. 4, and that required by the stat. 1 & 2 Vict. 
c. 110, the rule requiring merely that the attorney should 
subscribe his name as a witness to the due execution thereof, 
and at the same time declare himself to be the attorney for 
the defendant and state that he subscribed as such attorney. 
And it did not require that such declaration and statement 
should be embodied in or form a part of the written attesta- 
tion, it being quite sufficient if they were made viva voce (/), 
notwithstanding the doubts thrown out by Bayley, B., in 
Fisher v. Nicholas, 2 Dowl. 251. The attorney must how- 
ever have stated in the attestation that he subscribed his 
name as a witness, Sfc, 

The statute however requires, not only that the attorney 
shall subscribe his name as a witness to the due execution 
of the instrument, but also that " thereby," that is, in the 
attestation, he shall declare himself to be the attorney for 
the person executing the same, and state therein also that 
he subscribes as (that is, in his character as) such attorney. 
The attestation need not however state that the attorney 
was named by the defendant ; all that the statute requires is 
that in the attestation, the attorney shall declare himself to « 
be in fact the attorney for the defendant, and state that he 
subscribes as such (g). 

The Courts have been strict in requiring full compliance 
with all the requisitions of the statute ; and although it has 
been held not to be absolutely necessary that the precise 
words of the statute should be those which are made use of 
in the attestation (A), still the attestation must show that 



(/) WiUim V. Prieet 4 Dowl. 213; Robinson v. Broohibank, 
ib. 395 ; Wallace v. BrockUy, 5 Dowl. 695 ; Todd v. Gomperts, 
6 Dowl. 296. 

(g) Oliver v. Woodroffe, 4 M. & W. 651. 

{h) Knight v. Eatteedet, 7 Jurist, 852 ; Lindley v. Girdter, 
8 Jurist, 61 ', Hibbert v. Bartoti, 10 M. & W. 678, per Parke, 
B. 
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the proviaionB of it have been nibstantially complied with. 
ThuB an attestation in the following words, "Witness, 
" George Edwards, Defendant's Attorney, named hy him, 
" and attending at his request," was held bad for omitting 
to state that the attorney subscribed as such(»). In an- 
other case, where the attestation was ** Witnessed by Joseph 
" Bamford, one of the attorneys of Her Miyesty's Court of 
** Exchequer of Pleas at Westminster, attending for the 
** said William Nicholson to, and did inform him of the 
" nature and effect of the above cognovit before the exe- 
" cution thereof by him,'' a similar objection was taken with 
efBdet(k). Another attestation, "Signed, sealed and de* 
" livered by the said Joseph Ankers, in my presence, and 
" I subscribe m3rself as attorney for the said J. Ankers, ez- 
" pressly named by him to attest his execution of these 
" presents, John M. Underbill, Attorney, No. 110, New 
" Street, Birmingham," was set aside by Mr. Baron Alder- 
son, after consulting several of the judges, because it omitted 
to declare in positive terms that the attesting attorney was 
the attorney for the party executing it (/). And in a later 
case, in which the form of the attestation was as follows : 
" Witnessed by me, William Pemberton, as the attor- 
" ney of the said W. Barton, attending at the execution 
" hereof at his request, and expressly named by him. 
" William Pemberton, Prescot, Lancashire :" it was by the 
full Court of Exchequer held insufficient by reason of a 
similar omission, for the statute requires an express decla- 
. ration to be made which cannot be dispensed with (tn) ; and 
Parke, B., in that case said, that the words which are used 
must be such as will enable the Court to collect two fiiets, 
viz. : That the attesting attorney was present for the pur- 
pose of advising the defendant as to the nature and effect of 
the instrument, and that he attested it as such attorney. It 

(t) PooU V. Hobhi, 8 Dowl. 113. 
\k) PotUr T. Nicholson, 9 Dowl. 808. 
(/) EOdngton v. Holland, 9 M. & W. 659. 
cm) Hibbert v. Barton, 10 M. & W. 67a 
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ui suggested therefore, that in all eases it will be more pru- 
dent to make use of the precise words of the statute (n). 

The warrant must be properly attested, even though it is Where de- 
executed abroad (o). abroiid! 

If an instrument be improperly attested at first, it maybe Double 
afterwards properly attested without the validity of it being •''••***'®"- 
in any way affected, and that too by another attorney, if 
the defendant acknowledges his signature to him {p). 

If the instrument is altered by agreement after it has After an 
been executed and attested, it is not enough on the re-exe- ***«"^'"* 
cution for the attorney to retrace the old attestation and his 
signature with a dry pen. The same formalities in all 
respects ought to be observed as on the first execution (q). 

The effect of an insufficient attestation is to render the Effect or an 
instrument utterly void to all intents and purposes, and no a'tullrtaUon! 
time can remedy the defect (r). But if a warrant of attor- 
ney insufficiently attested be g^ven by two persons as sure* 
ties for a third, one of whom, after judgment is signed, pays 
the money secured by it, before any proceedings are taken to 
$et it asidey the surety so paying is entitled to recover con- 
tribution fi'om his co-surety, notwithstanding the defect in 
the attestation (<). 

The provisionB of the statute, so &r as regards warrants of statnte does 
attorney, apply only to personal, and not to real or mixed Jueimwltf.*** 

(n) See per Lord Deaman, in Edwards ▼. Popleton, 7 Jurist, 
991 ; and per Patteson, J., in Lindley v. Girdler, 8 Jurist, 61. 



(o) Fitzgerald y^lunket, 2 Str. 1247. 



Ip) Ledgard v. Thompson, 11 M . & W. 40. 
(q) Bttiimf v. Bellamy, 9 Dowl. 507. 
(r) Coehs f • Edtoards, 2 D. N. S. 55 ; Gripper v. Brhtoto, 8 
Dowl. 797 ; see also 1 & 2 Vict. c. 1 10, s. 10, ante, p. 16. 
(s) Kemp v. Finden, 8 Jurist, 65. 
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aetioDs, such as ejectmentB (jt). They apply however to all 
cognovits. 

Jndfe** Neither do they extend to a consent to a judge's order 

^'' for judgment, and therefore where the defendant signed a 

consent to a judge's order for a stay of proceedings, on pay- 
ment of the deht and costs hy a certain day, with the usual 
condition, that in default thereof the plaintiff should be at 
liberty to sign final judgment, and issue execution, it was 
held that there was no necessity for it to be attested by an 
attorney on his behalf (u). 

Where dc- ^^' ^^ ^^^ presence of an attorney on behalf of the de- 
fendant him- fendant requisite where the defendant is himself one of the 
■ey. attorneys of one of the supenor Courts (jt). The reason for 

this, as suggested by Mr. Justice Coleridge, seems clear, viz., 
that such attorneys being peculiarly pointed out by the statute 
to impart information to persons about to execute such in- 
struments, as to their nature and effect, it can hardly be 
said that they need information upon the subject, when they 
execute such instruments on their own account ; and with 
all deference to a very learned and able writer (y), it is sub- 
mitted, that the exemption should be confined to attorneys 
of the superior Courts who are capable of attesting for others, 
and that the reason which exempts such attorneys from the 
operation of the statute, would not exempt barristers or 
attorneys* derks, simply because they are not persons who 
are peculiarly pointed out by the statute (as attorneys are), 
to inform and attest for others; and therefore the pre- 
sumption of their being aware of the nature of the iustru- 



(C) Doe d. Kingston ▼. Kingtton, 1 D. N. S. 263. 

(tt) Bray y.Manton, 8 M. & W. 668 ; Baker v. Fbwer, ib. 
670 ; Stevens v. Miller, 3 M. & G. 228 ; Tharne v. Neale, 2 G. 
& D. 48. 

(x) Walton V. Stanton, Barnes, 37 ; Chipp yMarrU, 5 M. & 
W. 430 ; Downet t. Garhutt, 2 D. N. S. 939. 

(v) See Mr. Lush's Practice, 715. 



Attestation* 25 

ment does not so forcibly arise as in the case of attorneys. 
Indeed if barristers or clerks were holden to be exempt, 
why should not any other persons be so, who either from 
the nature of their business, from accident, or from any 
other means, may have become acquainted with the nature 
and effect of such instruments? and if such other persons 
were exempted, where could a line be drawn? or how 
should it be decided what knowledge was sufficient? 

The 87th section of the statute expressly enacts, that the insolvent 
provisions requiring the formal attestation shall not extend ^*^^®"* 
to warrants of attorney given by insolvents to enter up 
judgment for the amount of debts in their schedule. 



( 26 ) 
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3 6eo.4i c. By statute 3 Geo. 4, c. 39, s. 1, after reciting that injastice 
' '* ' is frequently done to creditors by secret wanants of attor- 
ney to confess judgments for securing the payment of 
money, whereby persons in a state of insolvency are ena- 
bled to keep up the appearance of being in good circum- 
stances, and the persons holding such warrants of attorney 
have the power of taking the property of such insolvents in 
execution at any time, to the exclusion of the rest of their 
creditors, enacts, <*That from and afler the 29th day of 
« September, 1822, if the holder thereof shall think fit, 
" every warrant of attorney to confess judgment in any per- 
" sonal action, or a true copy thereof, and of the attestation 
*' thereof, and the defeazance and indorsements thereon, in 
** case such warrant of attorney shall be given to confess 
*< judgment in his Majesty's Court of King's Bench at 
" Westminster, or such a true copy thereof as aforesaid, in 
" case such warrant of attorney shall be given to confess 
"judgment in any other Court, shall, within twenty-one 
" days after the execution of such warrant of attorney, be 
" filed, together with an affidavit of the time of the execu- 
'* tion thereof, with the clerk of the docquets and judgments 
" in the said Court of King's Bench." 

g ^ SecL 2 enacts, " That from and after the said 29th day 

" of September, 1822, if, at any time after the expiration 
'* of twenty-one days next after the execution of such war- 
** rant of attorney, a commission of bankrupt shall be 
" issued against the person who shall have given such 
" warrant of attorney, under which he shall be duly found 
" and declared a bankrupt, then and in such case, unless 
" such warrant of attorney or a copy thereof shall have 
" been filed as aforesaid, within the said space of twenty- 
** one days from the execution thereof, or unless judgment 
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" shall have been signed, or execution issued on such war- 
" rant of attorney within the same period, such warrant of 
** attorney, and the judgment and execution thereon, shall 
" be deemed fraudulent and void against the assignees 
" under such commission, and such assignees shall be en- 
** titled to recover back and receive, for the use oi the cre- 
'* ditors of such bankrupt at laTge, all and every the monies 
" levied or effects seized under and by virtue of such judg- 
** ment and execution." 

Sect, 4c enacts, " That if such warrant of attorney or s. 4. 
*^ cognovit shall be given subject to any defeazance or con- 
** dition, such defeazance or condition shall be written on 
" the same paper or parchment on which such warrant of 
" attorney or cognovit actionem shall be written, before 
** the time when the same, or a copy thereof respectively, 
'' shall be filed, otherwise such warrant of attorney or cog^ 
" novit actionem shall be null and void to all intents and 
" purposes.** 

The provisions of this statute were held to extend only 
for the protection of the assignees of bankrupts, and not of 
insolvents, notwithstanding they were equally within the 
evils intended to be guarded against by it (a). To remedy 
this defect, therefore, the acts of 7 Geo. 4, c. 57, s. 33, and 
1 & 2 Vict. c. 110, s. 60, were passed, extending the pro- 
visions of the 3 Geo. 4, c. 39, for the benefit of the assig- 
nees of every insolvent whose estate should, after the expi- 
ration of twenty-one days next after the execution of such 
warrant of attorney or cognovit actionem, be vested in the 
provisional assignee of the Insolvent Debtors' Court, so 
that since the passing of 7 Geo. 4, c. 57 (26th May, 1826), 
assignees of bankrupts and insolvents stand upon the same 
footing, so far as relates to the necessity of filing these in- 
struments. 



Cfl) Morrit v. MelUn, 6 B. & C. 446. 

c2 
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Wamnu Warrants of attorney, however, which are given by in- 

Sweiii*for*' solvents to confess the debts in their schedule are, by 1 
debts in Khe- Will. 4, c. 38, 8. 3, and 1 & 2 Vict c. 110, s. 87, expressly 

dale ezenipCa 

exempted from the operation of the 3 Geo. 4, c. 39. 

Effect of 1 & It has been expressly held, that the 60th section of the 1 
waiTant«"pre- & ^ Vict. c. 110, applies to the case of a warrant of attorney 
Jited*^ ^^ ^^®" before the passing of it, and whilst the 7 Geo. 4 was 
in operation, although there was a short interval of time 
between the expiration of the one act and the coming into 
operation of the other (6). Semble, however, that the 7 
Geo. 4, c. 57, would not affect a warrant of attorney exe- 
cuted before the passing of that act (c). 

3 Geo. 4, c. The benefit of the 3 Geo. 4, c. 39, does not, however, 
extend'to?D- extend to the assignees of insolvents who petition the 

tTndl? 5 & 6 ^^"^ ^^^^^ ^^® provisions of 5 & 6 Vict c. 116(rf). 

Vict. c. 110. 

Not compnl- It is not compulsory on the part of a person taking a 

sory to file, ^anrant of attorney to file it ; the statute merely says, that 
the holder may, if he thinks Jit, do so; and if he omits to 
file it, it will be good as against all the world except the 
assignees of a bankrupt or insolvent, as we shall see in the 
next paragraph (e). 

Gontequence The consequence of not filing a warrant of attorney within 
of not filing. ^^^ twenty-one days is, if the party executing it, at any 
time after the expiration of those twenty-one days, becomes 
bankrupt or insolvent, to render it absolutely void as against 
the assignees under such bankruptcy or insolvency (except 
such insolvency takes place under the 5 & 6 Vict. c. 116, 
as we have already seen). 



(b) Collis V. Stone, 7 Jurist, 556. 

(c) Ibid, per Patteson, J. 

(d) Lawrence v. Lawrence, 3 D. N. S. 219. 

(e) MorrU v. Mellin, 6 B. & C. 446 : Bennett v. Daniel, 
10 B. & C. 600 ; Green v. Gray, 1 Dowl. 350. 
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After the passing of the 6 Geo. 4, c. 16, a question was 
raised whether the 81st section of that act, (which enacted, 
that all executions against a hankrupt, bon6 fide levied or 
executed more than two months before the issuing of the 
commission, should be valid, notwithstanding a prior act of 
bankruptcy, unless the person at whose suit such execution 
was issued had, at the time of levying it, notice of such prior 
act of bankruptcy), did not in some degree repeal the pro- 
visions of the 3 Geo. 4, c. 39, so as to render valid execu- 
tions upon unfiled warrants of attorney and cognovits, 
which, although levied after an act of bankruptcy, were 
nevertheless perfected in all respects more than two months 
before the commission, and without notice of the act of 
bankruptcy. In a case before Lord C. J. Abbott (y), 
where the assignees of a bankrupt brought trespass for a 
levy made under these circumstances in which this question 
arose, his lordship expressed a decided opinion in favour of 
the assignees, stating, that the 81st section of the 6 Geo. 4, 
c 16, was confined to executions bond fide issued, and that 
the 3 Geo. 4, declaring executions issued under such cir- 
cumstances as those before him to be Jraudulent and void 
as against the assignees, he thought that an execution issu- 
ing under circumstances which rendered itfraudulent under 
the one act could not be held to be under the protection 
extended to bond fide executions by the other. But his 
lordship, without expressing any opinion, threw out a doubt 
whether an execution on an unfiled warrant of attorney, 
perfected in all respects before asiy act of bankmpta/, and 
more than two months before commission, would not be 
valid, even as against the assignees under the commission. 
It is submitted, that the principles upon which the statute 
was firamed, together with one or two recent decisions upon 
it, clearly show that this doubt ought also to be solved in 
favour of the assignees, and against the execution creditor. 
The statute was passed, it will be observed, to prevent the 

(/) Wilton V. Whittaker, Moo. & Mai. 8. 



30 Warrant of Attorney. 

injtiitice which was done hy keeping warranto of attorney 
and cognovits secret, whereby persons, who were thus kept 
in ignorance of their existence, were induced to give credit 
where they otherwise would not have done. It may 
be asked, then, how would this injustice be prevented, if 
the claims of the creditors of a bankrupt or insolvent, which 
might have been suffered to accrue between the time of 
executing the unfiled warrant of attorney and the levying of 
the execution, upon the faith that no warrant of attorney 
having been filed, none existed to prejudice their rights, 
were allowed to be defeated by the mere accidental circum- 
stance of the act of bankruptcy having occurred after and 
not prior to the levy? Again, it is a general and well 
established rule, that the words of an act of parliament are 
to be construed according to their plain grammatical senses 
unless that mode of construction leads to manifest incon* 
venience, or is repugnant to the plain intention of the legis- 
lature. What words could be more plain or easy to con- 
strue than those used in the statute, " if at any time" after 
the expiration of twenty-one days, &c. a commission shall 
issue, then, unless the warrant has been filed within twenty^ 
one days from the execution thereof, or unless judgment 
has been signed or execution issued within the same period, 
such warrant of attorney and the judgment and execution 
thereon shall be deemed fraudulent and void as against the 
assignees, &c. 

If the legislature had intended to leave valid such execu* 
tions on unfiled warrants of attorney as were perfected 
before the bankruptcy, it would have been easy to introduce 
words to express such intention, but none such are to be 
found; and as to the manifest inconvenience of adhering to 
the plain construction of the words, the only person incon- 
venienced, as was said by Lord C. J. Tindal (in Biffin v. 
Torke, cited po»t,) is the original plaintiff, who thinks proper 
to neglect the provisions of a very plain statute. 

The authorities too clearly sanction this view of the 
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question. In one case (g) where it was decided that, in 
order to render a judgment on an unfiled wairant invalid 
as against assignees, it was immaterial whether or not the 
petitioning creditor's debt was contracted within the twenty- 
one days; it appears to have been agreed by the Court 
(although the decision of that point was unnecessaiy,) that 
the judgment would not have been valid, even if the peti- 
tioning creditor's debt had not accrued until after the judg- 
ment had been entered up ; if this be so, it follows, d fortiori, 
that it would not have been valid simply because the act of 
bankruptcy had not occurred till afterwards, since it is 
essential that the act of bankruptcy should have taken place 
i^ier the accruing of the petitioning creditor's debt. (A) In 
the case of an insolvency happening after execution on an 
unfiled cognovit had been perfected in all respects, the point 
has been expressly decided very recently in the Court of 
Common Pleas. The facts of that case were as follows : on 
the 1st of January, 1841, a cognovit was given by the insol- 
vent to the defendant, which was not filed until the 1st of 
February. On the 24th of January, 1842, judgment was 
signed, and eifi.fo. issued, which was on the 7th of Feb- 
ruary duly executed by seizure and sale, and the proceeds 
were paid over to the now defendant (the execution credi- 
tor) ; after the levy had been thus perfected, the insolvent 
duly filed his petition under the Insolvent Debtors' Act, 
and was discharged ; a vesting order was made, and the 
now plaintiA were duly appointed his assignees. It was 
held by the Court unanimously that they were entitled to 
recover back from the creditor the amount of the levy which 
had been paid over to him(t). 

The rule of law upon this subject may be therefore laid Resoit of 
down thus : That in all cases where the party taking a J||*^*'<>'^<^«'' 



(g) Everett v. Welle, f M . & 6. 209. 
(h) Most y. Smith, 1 Camp. 489. 
(i) Biffin V. Yorke, 7 Jurist. 269. 
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warrant of attorney or cognovit omits to file it or to sign 
judgment or iasue execution within twenty-one days after the 
execution of the warrant or cognovit, he cannot by filing, 
or by signing judgment, or issuing execution after that 
period, whether he does so before or after an act of bank- 
ruptey, or before or after the petitioning creditor's debt, 
render it valid as against the assignees under a bankruptcy 
or insolvency of the party giving it, which happens at any 
time after the expiration of such twenty-one days; and if 
he has levied and received the amount of the levy he is 
liable to refund it, unless the Statute of Limitations operates 
as a bar to the claim of the assignees. But as against all 
the world except such assignees hu title is unaffected by the 
statute. 



Informal An instrument which, though it is not a warrant of 

csfoovitmait attorney or cognovit within the strict words of the act, is a 
be aied. j^^,^ contrivance to defeat the provisions of the statute, re- 
quires filing just as much as though it were a perfect in- 
strument (Ic). 

Twenty-one The instrument is to be filed within twenty-one days after 
reckoa^ ^e execution of it, reckoned exclusively of the day of exe- 
cution, and therefore a warrant executed on the 9th of 
December, and filed on the 30th, was held to be in time (/)• 



Affidavit of 
ezecotion. 



It is to be filed together with an affidavit of the time of 
the execution thereof, and it is not sufficient for the affidavit 
to state the date of the instrument, it must allege positively 
the day on which it was executed (m). 

The affidavit ought to be made by the attesting attorney, 
upon the same principle which requires the execution of 
other instruments to be proved by the attesting witness if 



(k) See Hurst v. Jtnnings, 5 B. & C. 650. 
(0 Williams v. Burgess, 12 Ad. & El. 635. 
(m) Dillon v. Edwards, 2 M. & P. 550. 
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there be one. In practice, however, it is not unusual for 
another person besides the defendant's attorney to sign his 
name as an attesting witness, and for such other person to 
make the affidavit of execution filed with the warrant of 
attorney. Without entering into the question as to the 
sufficiency of such an affidavit, which has not as yet been 
raised, it is submitted that this practice ought not to be en- 
couraged, for the statute having required that the defend- 
ant's own attorney shall attest for him, it would seem that 
he should be the person to make any affidavit respecting 
the execution, and more especially as he is able to give the 
best evidence of the due and proper execution required by 
the statute. • 

If the instrument be filed without such an affidavit, or 
with an insufficient one, the ffiing will be of no efiect what- 
ever (n). 

If the assignees of a bankrupt or insolvent desire to take Omission to 
advantage of the omission to file the warrant or cognovit, taken^adTan- 
they may, according to circumstances, either apply to set ^'^^ ^^' 
aside the instrument and the judgment and execution 
thereon, or they may sue the parties levying or at whose 
suit the levy is made. But it may be here observed, that 
trover will not lie against the creditor, if the execution has 
been perfected before the act of bankruptcy ; the remedy 
should be by action for money had and received, or by a 
special action on the statute (o). Whichever mode of pro- 
ceeding is adopted, the assignees must prove strictly their 
title as assignees, and also that the provisions of the statute 
have not been complied with {p). 

The fee to the officer for filing every warrant of attorney Fee on filing.. 
or cognovit, is one shilling and no more ; sect. 6. 



(n) DiUon v. Edwards, supra, 

(o) Brook V. Mitchell, 6 Bing. N. C. 349. 

(p) Airetim v. Daois, 9 Bing. 740. 
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ParticaUrs The 5th section of the statute (3 Geo. 4, c. 39), enacts 
'an7cognoviu that " The said officer of the said Court of King's Bench 
In books?"** " ^^^^ cause every warrant of attorney and cognovit ac- 
*<tionem in any personal actiGn, and every copy thereof 
" filed in his said office, to be numbered, and shall keep a 
'^ book or books in his said office, in which he shall cause 
'' to be fairly entered an alphabetical list of every such 
'' warrant of attorney or cognovit, containing therein the 
"names and additions and descriptions of the respective 
" defendants or persons giving such warrants of attorney or 
" cognovits, and also the names, additions and descriptions 
" of the plaintiff or persons in whose favour the same shall 
" have been given, together with the number and the dates 
" of the execution and filing of the same or of a copy thereof 
« respectively, and the sums for which judgment is to be 
« entered up, and also the sums which are specified to be 
" paid by the defeazances or conditions in each warrant of 
" attorney or cognovit actionem, and the times when the 
'* same are thereby made payable, according to the form 
" contained in the schedule to that act ; which said book or 
'* books, and every warrant of attorney and cognovit ao- 
<^ tionem, or copy thereof, filed in the said office, shall be 
« searched and viewed by all persons at all seasonable times, 
" paying to the officer for every search against one person 
'* the sum of sixpence, and no more." 



SCHEDULE. 



Name, &C. of 
the Person 

Kiviog the 

Warrant of 

Attorney or 

Cognovit. 



A. B. 
of , 

Manofac- 
tarer. 



Name, &e. 

of person 

for whom 

given. 



CD. 

of , 

Merchant. 



Whether 
Warrant of 
Attorney or 

Cognovit, 
and 

Number. 



Warrant of 

Attorney, 

No.l. 






Jan. 1, 
1844. 



Date of 

Filing. 



Jan. 10, 
1844. 



a 
u «> 

a u 

ir 



£1000. 



9> 
V 

a 

M 

« 



To 
sera re 
£500, 
pay- 
able. 
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The 6 & 7 Vict. c. 66, after reciting that it is expedient 6 & 7 Vict, 
that greater facilities should be given to persons in searching ^ ^* 
such book or books, and obtaining the information con- 
tained therein, enacts, that after the passing of that act(22d 
August, 1843), <*tbe said oiHcer of the Court of Queen's 
'' Bench shall, in addition to the book in and by the above 
"recited act directed to be kept by him, keep another book 
" or index, in which he shall cause to be fairly inserted as 
'* and when such warrants of attorney or cognovits actionem 
'* are filed in manner as directed by the said act, the names, 
** additions, and descriptions of tifae respective defendants or 
" persons giving such warrants of attorney or cognovits ac- 
"tionem, but containing no fUrther particulars thereof; 
" which book or index all persons shall be permitted to 
'* search for themselves, paying to the officer for such search 
" the sum of one shilling, such payment being in addition to 
*' the payment of sixpence provided by the said act to be paid 
*^ for every search against one person in the book or books 
" provided to be kept under the authority of the said act." 

The 7th section of the 3 Geo. 4, c. 39, enacts, *' that copies may 
" any person shall be entitled to have an office copy of each ^o*>t«»ne<*- 
" warrant of attorney or cognovit actionem, or of the copy 
** thereof filed as aforesaid, upon paying for the same at the 
" like rate as for ofiice copies of judgments in each of such 
" Courts respectively." 

The 8th section enacts " that it shall be lawful for any of Bntry or sa- 
" the judges of the Court in which such warrant of attorney 
" or cognovit actionem is given to order a memorandum of 
" satisfaction to be written upon such warrant of attorney, 
" cognovit actionem, or copy thereof respectively as afore- 
" said, if it shall appear to him that the debt for which such 
" warrant of attorney or cognovit actionem is given as a se* 
" curity shall have been satisfied or discharged.'' The appli- 
cation to have this memorandum entered should be made to 
a judge at chambers and not to the Court 
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REVOCATION. 



A WARRANT of attomey to confess a judgment cannot be 
revoked, and judgment may be entered up upon it even 
though the party giving it does that, which, if it were re- 
vocable, would amount to a revocation (q). But the force 
of it may be determined by the happening of any one of 
several events, as will be seen in the following pages. We 
will therefore proceed at once to consider how the warrant 
is affected by the death, marriage, bankruptcy, or insolvency 
of either plaintiff or defendant, either before judgment is 
entered up, or after judgment and before execution is per- 
fected. 



Death of 
plaintiff. 



Where the warrant authorizes judgment to be entered up 
at the suit of a person without naming his executors or ad- 
ministrators, the death of that person before judgment de- 
termines the effect of the warrant, and judgment canot be 
entered up by his executors (r), although previously to the 
rule of H. T. 4 Will. 4, r. 3, it was otherwise, if judg- 
ment was entered up before the first day of the ensuing 
term, for then judgments had relation back to the first day 
of the term in which, or in the vacation of which, they were 
signed, so that it would not appear on the record but that 
judgment was actually signed during the lifetime of the 
plaintiff(s). 



Where however the warrant authorizes '' the plaintiff. 



Where war- 
rant io plain. 

iiff*** hia exe- his executors or administrators," to enter up judgment, his 



(q) Oades v. Woodward, 1 Salk. 87. 

(r) Short v. Coglin, 1 Anst, 225 ; Cowie y. Allaway, 8 T. R. 
257; Henshall v. Matthew, 1 Dowl. 217; Manvill r.ManviU, 
1 Dowl. 544 ; Forster v. Clag^et, 6 Howl. 524. 

(«) Oadei V. Woodward, 1 Salk. 87. 
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personal representativeB may, in pursuance of that authority 
enter up judgment notwithstanding his death, even though 
he himself was only a nominal plaintiff (t). But this autho- 
rity must be clearly given in the warrant itself, and it is 
not sufficient if it appear only from the defeazance (u). If 
judgment is to be entered up within the province of Can- 
terbury, it suffices for the executor to take out administra- 
tion in that province, without regard to the defendant's re- 
sidence (x). 

If the the warrant of attorney is given to confess a judg- Where given 
ment at the suit of several persons, if one or more of them plaintiffs, 
die judgment may be signed at the suit of ihe survivors or 
survivor, even although the warrant omits all mention of 
them {y). 

If a sole plaintiff dies after judgment and before execu- I>eath after 
tion, the judgment must be revived by scire faciat by the before^execa- 
executors. If one or more of several plaintifis die after ^'^°* 
judgment and before execution, execution may be sued out 
by the survivors in the names of all, or the deaths may be 
suggested on the roll and execution sued out by the sur- 
vivors by name. 

The death of the party giving the warrant of attorney be- Death of a 
fore judgment determines the force of it, and judgment can- ^^ ^ ^" ' 
not be afterwards entered up (z), not even though the warrant 
expressly authorizes a judgment against his executors (a). 



(0 Cole* V. Haden, Barnes, 44; Edwards v. Holiday, 9 
Dowl. 1023. 

( tt) Finter V. Clagget, 6 Dowl. 524. 

(«) Edwards v. Holiday, 9 Dowl. 1023. 

(y) Todd V. Dodd, 1 Wile. 312; Futcher v. Smith, 2 W. B. 
130*1 ; Fendall v. May, 2 M. & S. 76; Johnton v. Jenkins, 1 
Dowl. 367; Build v. Wightman, 1 Dowl. 645; Hind v. 
Kingston, 6 Dowi. 523. 

(t) Heath v. Brindley, 2 A. & E. 365; Harden v. Forthtyth, 
I Q. B. 177. 

(a) Ibid. 



After jndK- 
meoiand be- 
fore exec*- 
tion. 
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or ooe of If one of Beveral join^ makers of a warrant of attorney 

rendantt. ^^ the Warrant expires with his death {b) ; but if the 
warrant authorizes judgment to be entered up against the 
defendants jointly and severally, judgment may be entered 
against the surrirors (c). Where a warrant executed by 
two authorized a judgment against « me/' the Court allowed 
judgment to be signed against the survivor, for the words 
of the warrant might be construed severally (</). 

The effect of the death of a sole defendant between judg- 
ment and execution is to require a set, Jo, to revive the 
judgment against hb executors. If one of several defend- 
ants dies between judgment and execution, execution may 
be sued out against the survivors in the names of all, or the 
death may be suggested on the roll and execution sued out 
against the survivors by name. 

Marriage of H* a warrant be given to confess judgment to a feme 
plaintiff. covert during her coverture, it is void, and judgment cannot 
be entered up on it (e). 

After warrant But if it be given to A feme sole, who afterwards and be- 
SjfoJe'jUdg. fore judgment marries, judgment may by leave of the Court 
n»«nt- be entered up at the suit of the husband and wife {f\ but 

not without such leave, the application for which must be 
founded on a proper affidavit proving the marriage (g). and 
also the due execution of the warrant and non-payment of 
the debt (A). 

If the marriage takes place after judgment has been 



Between 

jadgmentand 

execution. 



(h) Gee V. Lane, 15 East, 692; Rati; v. Aldertan, 7 Taunt. 
463 ; Lot V. Anderson, I D. N. S. 306. 
f cS Gladwin v. Seott, Barnes, 63. 

(d) i6k? and per Lord Ellenboroogb, C. J. 15 East. 693. 
(•) BoberU V. P»«-«>». 2 Wils. 3. 
(f) ilnon. iSalk. 117. 
ig)Marder v. Lee, 3 Burr. im. 
\h) Metcalfe v. Boots, 6 D. & R.46. 
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signed at the suit of the feme toUf but before execution, a 
scire Jbcias must be brought by the husband and wife to 
have execution of the judgment (i). 

We have before seen that a warrant of attoniey given by Marriage of 
ajeme during her coverture is void. 

If a warrant of attorney is given by a feme sole, who af- After warrant 
terwards and before judgment marries, judgment cannot be judginemf 
signed against her alone, but it may be entered up by leave 
of the Court against the husband and wife (/c). The rule 
for that purpose is absolute in the first instance, unless there 
are special circumstances in the case (/). 

If judgment is entered up against a feme sole, and she Between 
marries before execution issued, a sdrefaeias must be brought {od^^eca- 
f^fainst the husband and wife in order to execute the judg- ^f** 
ment hy fieri facias (m). 

If the plaintiff becomes bankrupt or insolvent after the Bankruptcy 
giving of the warrant of attorney, and before judgment, the ^|^ '"i!!!?'^^i)^^ 
judgment should nevertheless be entered up in the terms of before jodg- 
the warrant, that is to to say, in the name of the bankrupt 
or insolvent himself, and not in the names of the assig* 
nees (n) ; and after judgment is so entered up, the assignees 
should sue out a scire facias to make themselves parties 
before issuing execution (o), although in one case where the 
execution was sued out in the name of the bankrupt the 
Court refused to set it aside (p). 



(i> 2 Saund. 72 i ; Walker v. GoUing, 2 D. N. S. 776. 
(k) Staples v. Purser, 2 Dowl. 764 ; Hartford v. Mattingly, 
2 Chitty, 117 ; Higginbottom ▼. Higginbottom, 8 Dowl. 126. 
(0 Poeock V. Fry, 8 Dowl. 126. 
(m) 2 Saund. 72 t. 

(n) Guinness v. Carrol, 1 B. & Add. 459. 
(o) Hewit V. Mautell, 2 VVils. 372 ; 2 Saund. 72 k. 
(p) Waugh V. Austen, 3 T. R. 437. 
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Between Fn like manner also the asBignees should proceed by 

escc?itoB. ^^^ fociaSf where the bankruptcy of the plaintiff occurs 

between the signing of the judgment and the issuing of the 

execution. 

Bankraptcy If the defendant becomes bankrupt before judgment, it 
e eD ant. ^|| |^^ useless to enter it up, or to issue execution after the 
issuing of the fiat, because in order to render any execution 
on a judgment founded on a warrant of attorney yalid, so 
as to entitle the execution creditor to retain the proceeds 
of it against the assignees, it is essentia], not only that the 
execution should have been perfected both by teizure and 
tale of the bankrupt's goods, before the date and issuing of 
the fiat, but also that such seizure and sale should have 
taken place at a time, when the execution creditor had no 
notice of an act of bankruptcy committed by the bankrupt. 
As much discussion has recently taken place upon the con- 
struction of the several statutes and decisions which have 
established this rule of law, it may not be thought alto- 
gether out of place to state, as briefly as possible, the 
grounds upon which it is founded. 

Formerly no executions levied against the goods of a 
bankrupt could be sustained, unless the seizure took place 
before the act of bankruptcy , and the occurring of the act of 
bankruptcy (no matter how secret it might be) prior to such 
levy had the effect of defeating it, although the commission 
might not happen to be sued out for a long time afterwards, 
and thereby great injustice was worked towards such per- 
sons as had, without notice of such act of bankruptcy, bond 
fide sued out and levied executions against the goods of the 
bankrupt In order to afford some protection to such pei> 

6 Geo. 4, sons, the 81st section of the 6 Geo. 4, c. 16, was introduced 
into that act, whereby it was enacted, that " all executions, 
*< and attachments against the lands and tenements, or 
" goods and chattels of such bankrupt, honA fide executed 
" or levied more than two calendar months before the issuing 
" of such commission, shall be valid^ notwithstanding any 



c. 10, a. 81* 
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" prior act of bankruptcy by him committed, provided the 
*' jierson or persons, at whose suit or on whose account 
" such execution and attachment shall have issued, had 
*^ not, at the time of executing or levying such execution or 
<* attachment, notice of any prior act of bankruptcy by him 
" committed/' It was afterwards thought right by the 
legislature to extend still further the protection of this 
section, and accordingly by the 2 & 3 Vict. c. 29, s. 1, pro- » & s Vict, 
tection was extended to all executions, bond fide executed 
or levied before the date and issuing of the fiat (q), provided 
that the execution creditor had no notice of a prior act of 
bankruptcy, and provided also that nothing in that act con- 
tained should be deemed or taken to give validity to any 
execution founded on a judgment on a warrant of attorney 
or cognovit, given by any bankrupt by way oi fraudulent 
preference of any creditor or creditors of such bankrupt. 

Now it was held that the meaning of the words " exe- 
'' cuted and levied," as applied to the executions mentioned 
in the 81st section of the 6 Geo. 4, c. 16, was satisfied so 
soon as the ^enS seized the goods (r) ; supposing therefore 
an execution to have been bon& fide executed by seizure, 
more than two calendar months before the issuing of the 
commission, it was (unless afiected by the 108th section of 
the act, which we shall presently mention), valid, notwith- 
standing a prior act of bankruptcy, provided the execution 
creditor had not at the time of levjdng his execution notice 
thereof, that is to say, that any objection of a prior act of 
bankruptcy, which before the statute might have been raised 
against the execution, was cured by the 8 1st section, but 
all other objections might still be raised. In the same a Oeo. 4, c. 
statute of 6 Geo. 4, c. 16, however, was contained another ^^*^^^' 
section, the 108th, whereby it was enacted, that " No ere- 
" ditor having security for his debt, or having made any 



{q) The delivery of the fiat out of the Bankrupt Office is 
primA facie the " date and issuing" of the fiat ; Pewtress v. fin- 
nan, 9 Dowl. 828. 

(r) Per Parke, J., in Godson v. Sanctuary, 4 B. & Ad. 262. 
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" attachment in London, or any other place, by virtue of 
« any custom there used, of the goods and chattels of the 
*^ bankrupt, shall receive upon any such security or attach- 
" ment more then a rateable part of such debt, except in 
** respect of any execution or extent, served and levied by 
« seizure upon, or any mortgage of or lien upon any part of 
** the property of such bankrupt before the bankruptcy : 
" Provided that no creditor, though ibr a valuable consider- 
" ation, who shaU sue out execution upon any judgment 
** obtained by default, confession, or nil dicit, shall avail 
'' himself of such execution to the prejudice of other fair 
" creditors, but shall be paid rateably with such creditors." 
The effect of ibis latter section, so far as it affected exe- 
cutions, was soon after the passing of the act dedared to be 
as follows. It operated to prevent those persons who were 
creditors at the time of the bankruptcy, and had security for 
their debts, from receiving more than a rateable share with 
other creditors, except where such security consisted of an 
execution levied by seizure (for until sale the execution was 
a mere security by the right to sell) upon the bankrupt's 
property before the bankruptcy; provided, however, that 
where such execution, which was such security, was upon 
any judgment obtained by default, confession, or nil dicit, 
the creditor was (so long as such execution remained a secu- 
rity) only to receive a rateable share with other creditors. 
When, however, by sale of the property so seized, the exe- 
cution was satisfied, it ceased to remain any longer a security, 
and the creditor having received the fruits of his judgment 
ceased to be any longer a creditor ; and therefore, where the 
seizure and sale both occurred before the bankruptcy, the 
execution, if protected by sect 81, was unaffected by sect. 
108 ; for at the time of the bankruptcy, the creditor's de- 
mand having been satisfied, he was no longer a creditor 
having security for his debt within the meaning of that 
section (s). Now it will be observed, that the 2 & 3 Vict. 

(c) WymerY,Kembl€,6BMC.479, 
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c. 29, gives to executions executed or levied before the date 
and issuing of the fiat, the same protection as the statute of 
6 Geo. 4 afforded to those executions against the goods of a 
bankrupt which were bond Jide executed and levied more 
than two calendar months before the issuing of the commis- 
sion; and the construction to be put upon this statute, 
taken in connection with the 108th section of the 6 Geo. 4, 
has by the judges of all the Courts, first by the Exchequer, 
and afterwards by the Exchequer Chamber on error from 
the Exchequer, been decided in accordance with the law as 
before laid down in p. 40 ; and dnis, where after the pass- 
ing of the 2 & 3 Vict. c. 29, and before the issuing of the 
fiat against the bankrupt, the goods of the bankrupt had 
been seized under SiJi.Ja. issued on a judgment founded on 
a warrant of attorney, but such execution was not perfected 
by sale of the goods until after the issuing of the fiat : it 
was held that the execution creditor was not entitled to re- 
tain them against the bankrupt's assignees, for at the time 
of the bankruptcy he was a creditor having security for his 
debt {t). But where the execution on a judgment founded 
on a warrant of attorney had been perfected by sale as well 
as by seizure, after an act of bankruptcy but before fiat, 
although the money was not paid over by the sheriff until 
afterwards, it was held that the execution creditor was en- 
titled to retain the proceeds of such sale, because, as was 
said by the Court, at the time of the issuing of the fiat, the 
judgment creditor was not a creditor of the bankrupt, but of 
the sheriff; and the effect of the 2 & 3 Vict. c. 29, was to 
wipe out the act of bankruptcy altogether, except where the 
creditor had notice of it, and to substitute the fiat for it in 
all cases where the creditor had no notice of it(t<). 

The notice of an act of bankruptcy required by 2 & 3 what in 
- _——_____ notice. 



(t) Whitmore v. Robertson, 8 M. & W. 463 ; Sikey v. Carter, 
11 M. & W. 571 ; see also Rawdon v. Weattoorth, 10 M. & W. 
36. 

(u) Ramuy v. Eaton, 10 M. & W. 22. 
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Vict c 29, to invalidate an execution, must be given to the 
person at tokote iuit the execati<»i shall have issaed. Notice 
to the sheriff or his bailiff would be insufficient, for the 
sheriff is the mere officer of the Court, and not the agent of 
the execution creditor (jr). Notice to the attorney of the 
judgment creditor, given to him before the issuing of the 
Ji.Ja.f has been held to be a good notice to the execution 
creditor (y); but it does not foUow that in all cases notice to 
the attorney is sufficient to satisfy the statute, as for instance, 
where he has issued and lodged iheji./a, before he receives 
such notice. In order to render notice to him sufficient, 
it should clearly appear to have been given whilst he was 
acting as such attorney. 



Form of 
notice. 



It has not been expressly decided whether a mere notice 
to the creditor ** that an act of bankruptcy has been commit- 
ted," without stating the nature of such act, would be suffi- 
cient ; but from the observations of Parke, B. (;r), it seems 
that it would ; for such an intimation would be sufficient to 
put him on his guard, and call on him to make inquiry. If 
the notice contain information of an act done by the bank- 
rupt which may or may not turn out to be an act of bank- 
ruptcy, according to circumstances, it is amply sufficient, for 
it is a warning to the execution creditor(a). 



Fraodnlent 
preference. 



Even though the execution be perfected both by seizure 
and sale before the fiat, and in ignorance of an act of bank- 
ruptcy, still, if the warrant of attorney was originally given 
and executed by way of fraudulent preference, it is, by the 
express words of the 2 & 3 Vict. c. 29, exempted from the 
protection afforded by that statute to executions bond fide 
levied before the date and issuing of the fiat (6). 



(x) Ramsey v. Eaton, 10 M. & W. 22. 
(y) Rothwell ?. TimbreU, 1 D. N. S. 778. 
( t) In Ramsey v. Eaton, 10 M. & W. 27. 

a) Rothwell v.TimbreU, 1 D.N. S. 778. 

b) Ante, p. 41. 



V 



Revocation. 45 

It would be going beyond the intention of this little 
treatise to enter into any lengthened discussion as to what 
is or is not a fraudulent preference ; it may suffice shortly 
to state, that whenever a warrant of attorney is given by a 
person in contemplation of his bankruptcy (that is to say, 
under such circumstances that his bankruptcy may fairly 
and reasonably be expected), spontaneously and voluntarily, 
in order to give a preference to the party to whom it is exe- 
cuted, it will be deemed to be given by way of fraudulent 
preference (c). 

The statute 1 4* 2 Vkt, c. 110, s. 61, enacts, that in all Insoivenry or 
cases where any prisoner whose estate shall have been 
vested in the provisional assignee«under that act shall have 
executed any warrant of attorney to confess judgment, or 
shall have given any cognovit actionem or bill of sale, whe- 
ther for a valuable consideration or otherwise, no person 
shall, after the commencement of the imprisonment of such 
prisoner, avail himself or herself of any execution issued or 
to be issued upon any judgment obtained or to be obtained 
upon such warrant of attorney or cognovit actionem or of 
such bill of sale, either by seizure and sale of the property 
of such prisoner, or any part thereof, or by sale of such 
property theretofore seized or any part thereof, but that any 
person or persons to whom any sum or sums of money shall 
be due in respect of any such warrant of attorney or cogno- 
vit actionem or of such bill of sale, shall and may be a cre- 
ditor or creditors for the same under that act. 

The provisions of this statute very clearly express that in 
order to render any execution issued on a judgment founded 
on a warrant of attorney or cognovit valid as against the 
assignees of an insolvent, the execution must be perfected 
both by seizure and sale before the commencement of the 
imprisonment of the insolvent. But if an execution has 



(c) Gibson v. Mushett, 3 M. & G. 158 ; Aldred v. ConstabU, 
12 Law Jo. Q. B. 253 ; 7 Jurist, 509, S. C. 
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been levied by seizure and partly completed by sale before 
the imprisonment, the execution creditor is entitled to the 
amount so realized before the commencement of ibe impri* 
sonment, although not to that realized afterwards (<Q. 



(d) S(j}kiTB V. Huttion, 1 Q. B. 308 ; see also KeUey v. Mtnt«r, 
1 Biog. N. C. 721. 
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The Court has, observes Lord Tenterden, C J. (e), a Power of 
general authority over warrants of attorney, and ought to warranu^of 
take care that such an instrument does not operate impro- ^^'^^y- 
perly to the prejudice of a debtor, or of any other person. 

We have seen in the foregoing pages that a warrant of ^^ ^>»t 
attorney given by certain incapacitated persons or insuffi- 
ciently attested will be set aside ; so also it will be set aside Fraad or 
if it has been obtained from the defendant in fraud either ''^^'* 
of the defendant himself (/), or of a third party, or of ere- 
ditors(g), orif it be obtained by duress (A). 

So also if it be against the policy of the law ; as where a Against 

, - • 1 1 public policy. 

warrant of attorney was given by an attorney to mduce the 
plaintiff to stay proceedings to strike him off the rolls ; for 
if he had misconducted himself and an inquiry was com- 
menced it ought to have proceeded (t). So also where it 
was given for a debt omitted by agreement out of an insol- 
vent's schedule (k) ; or under an agreement to withdraw an 



(«) Martin v. Martin, 3 B. & Adol. 936. 

(/) Duncan v. Thomai, 1 Doogl. 196; F$U v. Riley, Cowp. 
281. 

(g) Martin v. Martin, 3 B. & Ad. 934 ; Harrod v. Bmton, 
8 B. & C. 217; Sharpe v. Thomat, 6 Bing. 416; Rogtrt ▼. 
KingiUm, 2 B'tng, 441, 

(h) Turner ▼. Shaw,2 Dowl. 244. 

(t) JiTtruMifi V. Goodman, 9 Dowl. 330; Pool v. Boutfield, 1 
Cam p. 55. 

{k) Tabram v. Freeman, 2 Dowl. 375. 
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opposition to the defendant's diacbaige under a bankruptcy 
or under an insolvent act (/) ; or as an inducement to the 
plaintiff to sign a composition deed (m). So also if the war- 
rant be given to secure pajrment of a debt from which the 
defendant has been discharged under an insolvent act (n). 

Illegal coo- So also if the warrant be given for an ill^al considera- 
tion ; as for an usunous one (o). The recent statute of 2 & 
3 Vict. c. 37 (continued by 3 & 4 Vict, c 83, and 4 & 5 
Vict. c. 54), has, however, had the efiect of virtually, thougli 
not expressly, repealing the laws against usury, except in 
cases where the debt is secured on lands, and except also 
in cases where the contract is for the loan of a sum less 
than £10, which is not secured by a bill of exchange or 
promissory note having not more than twelve months to 
run ; and warrants of attorney given to secure monies ad- 
vanced on such contracts as are protected by the statute, 
are equally protected with the contracts themselves (p). In 
order to set aside a warrant of attorney on the ground of 
usury, clear proof of the usury must be given by affidavit ; 
and in determining the question whether a case is or is not 
within the protection of the recent acts, the Courts will look 
to see what was the bondjide transaction between the par- 
ties (g). So also a warrant will be set aside if it be given 
to secure a gambling debt (r), unless the defendant by his 
conduct with respect to such debt has induced a third per- 
son to believe that it is a valid one, and to alter his situation 



(0 5 & 6 Vict. c. 122, s. 40; Jachton v. Davison, 4 B. & Aid. 
691. 

(m) Coehhott v. Bennett, 2 T. R. 763; Howden v. Haigh, 11 
A. & £. 1033. 

(n) Smith v. Alexander, 5 Dowl. 13 ; Collins v. Benton, 2 Man. 
& G. 861. See sIbo 5 & 6 Vict c. 122, s. 40. 

(o) Berrington v. Collis, 6 Bing. N. C. 332 ; Roberts v. Gojf, 
4 B. & A. 92 ; Hargreaves v. Hutchinson, 2 A. & £. 12. 

(p) Conuop V. Meaks, 2 A. & £. 326. 

Iq) Downes v. Garbutt, 2 D. N. S. 939. 

(r) See George v. Stanley, 4 Taunt 683. 
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in consequence (s). So, if it be given for the express pur- 
pose of creating a chaise on an ecclesiastical benefice, con- 
trary to the 13 £liz. c. 20 (/), but it will not be set aside 
merely because it may lead to such a result (ti). Or if it 
be given to secure an annuity void by reason of an omission 
or defect in the memorial (x), or if it be given to induce the 
plaintiff to compromise a felony (^), or if it be obtained by 
an attorney as a security for charges for business done 
whilst he was disabled from practising (2) ; but if such costs 
have been paid, the Court will not order them to be re- 
funded (a). So also a warrant given by a client to his 
attorney to secure payment of future costs is bad (6). 

A warrant of attorney given to a woman to induce her to Immoral ooo> 
live in a state of prostitution will be set aside (c). 

If any material alteration be made in the instrument Alteration, 
after its execution, and without the consent of the defendant, 
it is a good ground for an application to set it aside (</) ; and 
even if the defendant consent to such alteration, there must 
be a fresh execution and attestation, or the warrant will be 
invalid (e). If the alteration be immaterial, or if it be made 
merely to carry out the original intention of the parties, it 



(s) Davhon v. Franklin, I B. & Add. 142. 

(0 Flight V.Salter, 1 B. & Ad. 673 ; Saltmarsh ▼. Hewitt, I 

A. &E.812. 

(u) Gibbonn v. Hooper, 2 B. & Ad. 734 ; Britten v. Wait, 3 

B. tt Ad. 915 ; Moore v. Ramsden, 7 A. & £. 898: see also 
Netoland v. IVatkins, 9 Bing. 113 ; S. C. I Law Jour. N. S.» 

C. P. 177. 

(a) Ex parte Chester^ 4 T. R. 694 ; Steadman v. Purchase, 6 
T. R. 737 ', Nash v. Godmond, 1 B. & Ad. 634. 

(1/) Ward V. Lloyd, 13 Law Jour. C. P. 5. 

(0 Wilton V. Chambers, 7 A. & £. 524. 

(a) Nash v. Goode, 9 Dowl. 929. 

(6) Jones v. Hunter, 1 Dowl. 462 ; Holdiworth v. Wakeman, 
1 Dowl. 532. 

(c) 1 H. B. 75 ; Tidd (9th edit), 547. 

(d) Com. Dig. Fait, F. 1. 

(e) Bailey v. Bellamy, 9 Dowl. 507. 

D 
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will not vitiate the inatrument (/) ; nor will the Court set 
adde a warrant at the instance of one of two joint makMs 
who alone has re-executed it after an alteration in his Chris- 
tian name (jg). 



The Coart The Court will not rdieye the defendrat hy setting aside 

terferellnm- ^^® warrant of attomeyi if the defendant has had, and has 

vb^re de- neglected an opportunity of pleading his discharge from lift- 

fcDdant might hility from the debt secured by it. As where the defe&d- 

* ant, being sued on a bill of exchange, given partly to secure 

a debt from which he had been dischaiged by the Insolvent 

Act, instead of pleading to the action on that groimd, gave 

the wan'ant of attorney, the Court refused to set it aside (A). 

Where de- Neither will the Court interfere to rdieve a d^ndant 
or^miMon^' '^ ^^^ ^y ^^^ conduct and false statements with respect to the 
^°^V nature of the debt secured by the warrant has induced an 

innocent third person to alter his situaticm (t). 



Between 
trastee and 
cettui que 
trust. 



Nor will the Court interfere between a trustee and hia 
cettui que trust. Thus where the defendant, expecting exe- 
cutions to issue against him, gave a warrant of attorney to 
the plaintiff, in order that he might protect his goods, and 
the plaintiff levied on the defendant's goods, as it was 
alleged, in abuse of the authority, Parke, J., on a motion 
to set aside the warrant, refused the rule, saying, the de- 
fendant must seek his remedy in equity (A;). 



InsDffietent 
stamp. 



The Court will not set aside a waxrant of attorney merely 
on the ground that it was executed on an insufficient stamp. 



(/) HartUy v. Matuon, 1 D. N. S. 711. 

(ff) Coke V. BrummeU, 1 Taunt. 439. 

{h) Pkitpott V. AiLett, 2 Dowl. 669 ; Brewer v. Bligh, 3 
Dowl. 267 ; per Parke, B. Denne v. Knott, 7 M. &. W. 143, 
S. C. 9 Dowl 224; see also Lane v. Chapman, 11 A. & £. 

966. 

(t) Daviton v. Franklin, 1 B. & Ad. 142. 
Ik) Duke V. Saunders, 1 Dowl. 622. 
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provided it be produced properiy stamped on showing cause 
against the rule fiir setting it aside (I). 

The Court will not intedero unless they are quite satisfied Wli«re fiict» 
of the ezistenoe of ike facts upon which the application is ^'^^P**'^ 
inade(fn). Whenever those facts are fairly disputed the 
parties will he 1^ to their remedy by action (n); or the 
Court will direct an issue to be settled between the parties 
to decide the question (o) ; and in the exercise of their di»» 
crotion ihey will either enlaige the rule for setting aside the 
instrument a sufficient time to enable the action or issue to 
be tried (p) ; or they will reftise or discharge the rule alto- 
gether, and leave the parties to take their awn course, as will 
ttpgeax from many reported cases (9). 

Neither will a warrant of attorney be set aside simply Where ano- 
because the plaintiff has subsequently obtained horn the de« {akenT^" ^^ 
fendant another security, unless the warrant of attorney be 
merged in such subsequent security (r). 

The application to set aside a warrant of attocney may be To whom ap- 
made either to the Court or to a judge at chambers. made.^° ^ 

An application to set aside a warrant of attorney on the By whom, 
ground of a defect which goes to the merits, as fraud, or f^rM?^^^ 
iU^^ality, Sec* or that the debt has been satisfied, may be 
made by the defendant himself, even though he may 
have become bankrupt («), or by any other person who 

(0 Hartley v. Manson, 1 D.N.S. 711. See also Brt$nMdg§ 
y, Wildman, ib. 774, ante^ p. 13* 

(m) Brembridge v. Wildman, 1 D. N. S. 774. 

(n) 16. 

(0) Cook V. Jones, Cowp. 727 ; Harrod v. Benton, 8 B. & C. 
217. 

(p)I6. 

(9) See Botanquet v. hvidger, 7 Jur. 831. 

(r) Smtld V. Eade, 4 Bing. 134 ; Anon. 2 Chitty, 423. 

(s) Taykyr v. Nieholk, 6M.£e W.91: Finehny. Harvey^ 
1 Q. B. 868. 

D 2 
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k prejudicially affected by the instrument, or by the 
judgment or execution under it, and the Court will not be 
strict in examining into the nature of the interest of the 
applicant, if he has any (<). Thus in the case of the bank- 
ruptcy or insolvency of the maker, it may be made by his 
assignees, for they are interested in setting it aside, in order 
to increase the bankrupt's estate (u). So also it may be 
made on behalf of a general body of creditors (x), or by 
a single creditor, as, where the warrant has been given 
simply to protect the defendant's goods from an execution, 
a bona fide judgment creditor may move to set it aside (y). 
So also where the holder of a warrant of attorney had made 
representations to a creditor of the defendant with respect 
to the debt for which it was given, with the intention of de- 
frauding such creditor, upon the faith of which representa- 
tion the creditor had acted towards the defendant in a diffe- 
rent manner than he otherwise would have done, the Court 
at his instance set aside the warrant {z). And this appli- 
cation may be made by such interested third persons, even 
although the circumstances of the case are such as would 
preclude the defendant himself from applying to the 
Court (a). 

Tor defect In For defect in mere matter of form, however, such as the 
want of a sufficient attestation, the maker of the warrant, or 
some person standing in the same position, as his assignees, 
are the only persons at whose instance it can be set aside, 
for the object of the statute requiring the attestation was 
the protection of the debtor, not of third parties (6). If the 



(0 Varrod v. Benton, 8 B. & C. 219. 

(u) Per Coleridge, J. in Bell v. Tidd, 9 Dowl. 954; JBrem- 
hridge v. Wildman, I D. N. S. 774. 

(x) Duket V. Sannder$, I Dowl. 522. 

(y) Harrod v. Benton, 8 fi. Sc C. 217. 

(%) Martin v. Martin, 3 B. & Ad. 934. 

(a) HaiTod v. Benton, 8 B. & C. 217 ; Martin v. Martin, ^ 
B. 6c Ad. 934; Duket v. Saunders^ 1 Dowl. 522; and Bell v* 
Tidd, 9 Dowl. 954, per Coleridge, J. 

(h) Chipp V. Harris, 5 M. & W. 430. 
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defendant does not make the application himself, there 
should he an affidavit of the defendant himself, or one stating 
an authority from him to make the application (c). 

If the warrant is sought to be set aside on the ground of WiOdn wh«t 
the insufficiency of the attestation, no laches or delay will be a °^ 
bar to the application, because the warrant, by reason of the 
imperfect attestation, is absolutely vMf or, in the words of 
the statute, not of any forcCy and therefore in one case a 
warrant of attorney and all proceedings thereon were set 
aside, although a year had elapsed since the proceeds of the 
execution had been actually paid over to the execution cre- 
ditor (d). But unless the warrant be actually void, and not 
merely voidable, the application must be made within a 
reasonable time. 

It may be made either before or after judgment is entered 
up(c). 

The form of the motion should be ** to set aside the war- Form of the 
rant of attorney, and aU subsequent proceedings thereon, W»"«~- 
upon the ground, &c," (stating the grounds) ; and if any 
money has been levied under the execution, the rule or 
summons should also call upon the party in whose hands 
the money is, to show cause why such money should not be 
refunded (/). 

In support of the application, the party applying must be AiBdavits in 
prepared with a verified copy of the warrant of attorney (g), '"PP**^* 
and also with affidavits of the facts on which it is sought to 
be set aside, and such affidavits must contain strict legal 



(c) hewu V. Lord TankervilU, 11 M. & W. 109. 

(d) Cocks V. Edwnrds, 2 D. N. S. 55. 

(e) Duncan v. Thomas, Doug. 196. 

(/) See CoUifu v. Benton, 9 Dowl. 905 ; Rayment v. Smith, 
3 V. N. S. 166. 
(g) Levi V. Coyle, 2 D. N. S. 932. 
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eridenee of those fiwts(A). If judgment has been enteveft 
up, the affidavits should be entitled in the cause. 

Where good If the warrant has been given partly for a good debt and 
iNurfD part. pArdy for one which could not be legally secured by such 
an instrument, the Court will in general only set it aside a» 
to so much of it as relates to the bad debt, and will allow it 
to stand as^i security for Ihe good debt. As, where a warrant 
was given to an attorney to secure future costs as well aa 
costs already incurred, the Court only set it aside as to the 
future costs (i). So, where a defendant having been dis- 
charged under the Insolvent Act gave a warrant of attorney 
for an old as well as a new debt, the Court set it aside to the 
extent of the old debt only (Jc), So also if it be given joindj 
by two persons, one of whom was incapable of executing ft 
warrant of attorney, as for instance an in&nt, the Court 
' wiU on motion relieve the infant only (Q. 

If, however, a warrant of attorney be given with a de- 
ftazance to do a thing contrary to an act of parliament, 
which enacts, that all securities which contain matters ooDr 
trary to the act shall be void, the whole instrument is 
void, lUid not that part of it only which relates to the ille- 
gality (w). 

Coitt. The costs of the application are entirely in the discretion 

of the Court or judge before whom it is made, and will be 
granted or refused according to cizcumstances (n). If an 



(h) Weaver v. Stokes, 1 M. & W. 203; also Doumes v. Gar* 
butt, 2 B. N. S. 939. 

(t) Holdtwortk V. Wakeman, I Dowl. 532. 

{k) Smith V. Alexander, 6 Dowl. 13 ; ColUnt v. BenUm, 9^ 
Dowl. 905. 

(0 Motteux V. St» Aubin, 2 W. B. 1133 ; Wood v. Heath, 1 
Chit. 708, note. 

(m) 1 Saundere, 66 a, note. 

(n) Nash v. Godmond, 1 B. & Ad. 634 -, Brembridge v. Wild- 
man, 1 D..N.S.774v 
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application to set aside a warrant of attorney on the ground 
that the consideration was illegal, be successfully resisted, 
the successful party may have his costs (o). 

In setting aside a warrant of attorney which is void, the impoung 
Court cannot, against the consent of the defendant, impose ^"°** 
any terms. Thus, in setting aside an instrument on the 
ground of usury, the Court has no power to order the de- 
fendant to refund the money actually advanced ( /?). Nor 
can the Court, in setting aside an execution levied under a 
judgment founded on a void warrant of attorney, impose as 
a term, that the defendant shall bring no action for the 
seizure, unless with the consent of the defendant (q) ; but 
as the costs of the application are, as we have seen, entirely 
within the control of the Court, they wiU in their discretion 
refuse to allow them to the defendant, unless he will consent 
to such terms as they deem equitable. 

(o) Coldfrooke v. Layton, 1 N. & M. 374. 
(p) Roberts v. Goff, 4 fi. & Aid. 92; and see Hargreaves v. 
SwUhinson, 2 Add. & £11. 12. 



1009 
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(q) Adlam v. N^le, 9 Dowl. 322 ; GoodtitU v. BadtUle, ib. 
09 ; Re Stanford, 1 D. N. S. 185; Smith y. Diekmton, 7 Jurist, 
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ENTERING UP JUDGMENT. 



In entering up judgment the terms of the warrant and de- 
feazance must be strictly observed ; and if judgment be 
entered up, or execution issued at any other time, or in any 
other manner, than that authorized by those instruments, 
the proceeding will be irregular and set aside (a), 

When. If the warrant be given generally and absolutely, judg- 

ment may be signed at any time after the execution of 
it (6), and this even although it be given as a security for 
the payment of money, or for the doing of any other act at 
some future time, unless by the express stipulation in the 
defeazance the plaintiff is to wait until default made (c). 
And where a warrant of attorney is given as an indemnity 
to the plaintiff against his suretyship for the defendant, the 
plaintiff may, if the terms of the defeazance permit him so 
to do, sign judgment and issue execution, not only for sums 
which he has already advanced, but also for all sums to 
which his liability by reason of such suretyship extends, 
although some of such sums may not be then due (<Q. 

If ihe warrant of attorney points out any particular period 
of time within which the judgment is to be entered up, 
judgment musf, if at all, be entered up within that time(e). 

Before the rule of H. T. 4 Will. 4, requiring judgments 
to be entered of record of the day when signed, whether in 

(a) Farii v. Wilkwwn, 8 T. R. 153. 

ih) Calvert v. Tomlin, 5 Ring. 1 ; S. C. 2 M. & P. 1. 

(e) NiehcH v. Brmnley^ 2 B. & B. 464. 

(d) Duk§ v. Watekorn, 1 Dowl. N. S. 265 ; see also Barber v. 
Barber, 3 Taunt, 465; Kirk y. Scott, E. T. 1841. 

(e) I Modem Rep. 1. 
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term or vacation, if a warrant of attorney aathorized judg- 
ment to be signed as of any particular term, it nught have 
been signed on any day of the neixt ensuing vacation, be- 
cause then the judgment had relation back to the first day 
of the preceding term (/) ; but now, if judgment be autho- 
rized to be entered up as of a particular term, it nmU be 
signed on some day in the term ; for since the making of 
the rule above alluded to, judgments signed in vacation 
have no relation back (g). So also if the warrant authorize 
a judgment to be signed *' as of next Easter Term, or of any 
subsequent term," it cannot be signed in vacation (A). Bat 
where the warrant authorized the attorney to appear for the 
defendant as of a particular term, and then and there to re- 
ceive a declaration for him, and thereupon to confess the 
action, or else to suffer judgment to pass against him, and 
to be thereupon forthwith entered up, Coleridge J. hdd, 
that if the appearance was entered and the declaration re- 
ceived in term, the words of the warrant (which ought to 
be taken most strongly against the defendant) would autho- 
rize the entry of a judgment in vacation, because the word 
<' thereupon" had no reference to time, but merely meant, 
that, in consequence of the preceding thing being done 
(i. e. the receipt of the declaration in term), steps might 
be taken at a subsequent time to sufier judgment (t). 

If the warrant or defeazance only authorize the judgment Cooditioa 

to be signed on the happening of a particular event, as, for 

. instance, on de&ult of payment after demand, that event 

must happen, viz. an actual demand must be made before 

judgment is signed, because the demand is a condition pre- 



(/) Oad€$ V. Woodward, 1 Salk. 87. 
(g) Todd V. Gomptrti, 6 Dowl. 296. 

(I) Cohhold V. ChilvtT, 1 D. X. S. 726; CouUon v. Clutter^ 
huek, 2 D. N. S. 391 ; see also Bayment v. Smith, 3 D. N. S. 

166. 
(i) Raytnent v. Smith, 3 D. N. S. 166. 

d5 
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cMtont to the Mutiiority conferred by the warrant (Jz). Bat 
a condfition that jtidgment shall be deiayvd until a certam 
day, unless the defendant previoaBly becomes insolvent or 
bankrupt, is satisfied by tbe defendant's becoming insrivent 
in bis civoumstances, altfaongb no actual pcooeedingB in 
banknipccy, or under the InsolreBt Debtors' Act, have been 
taken (/). 

Irreeviarity If judgment be irregnkrly signed, the defendant may by 
maybe his conduct vaive tbe iiregnlaiity, and such waiver will be 
^'"^^ biding on ids assignees if he afterwards becomes bank- 
mpt (fn). 



Form or jadg- The judgment must be entered up in the fonn prescribed 
atrictiy*'^' by the warrant ; thus, if the warrant authorize a judgment 
^'amuit!** in debt on bond, it cannot be entered up in debt on a mu- 
taato8(n). So, if the warrant he joint, judgment cannot be 
entered against one of the defendants severally, even although 
the other joint maker be dead(o). So, if the warrant au- 
thorize a person by name to enter up a judgment, his exe- 
cutors cannot enter it up after his death, unless they are 
expressly empowered so to do by the warrant (|9). If, how- 
ever, a warrant of attorney be given to tiie puMic officer of 
a hanking company, who before judgment is entered up is 
removed firom his office, it seems that the warrant may be 
treated as given to the company, and that judgment may be 
entered up in the name of the public officer appointed in the 
stead of him to whom the warrant was originally given (^)., 



(/c) Nicholl V. Bromley, 2 B. & B. 464; Capper y,Dando, 2^ 
Ad. & £11. 458 ; Abiboit v.Gretnwood, 2 Jur. 989. 

(I) Biddlecombev,Bond, 5 Nev. & Man. 621. 

(m) Famelt v. Adams, 1 D. N. S. 869. See ante, p. 53. 

(n) Paris v. Wilkinson, 8 T. R. 153. See also Btoton v. Mar^ 
din, 1 T. R. 80. 

(o) Gee w* Lane, 15 East, 592; Loty,Anderso9i, 1 D.N.S» 
305. 

(p) Foster V, CUtggett, 6 X)ovr\. 6^4. 

Iq) See 7 Geo. 4, c. 46, s.9 ; Webb v. Taylor, 8 Jar. 39. 
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The pointy however, has not heen expressly decided. Of 
course judgment cannot he signed against any other persons 
than are named in the warrant, and we have seen that after 
the death of a defendant judgment cannot in any case be 
entered up against his executors (r). 

If a warrant of attorney be given in an action of eject- In ejectment, 
ment, the judgment should be entered up in the name of the 
nomiaal plaintifl^ John Doe(s). 



It cannot be entered up in any other Court than that au- Court, 
ihorized by the warrant ; thus, where the warrant authorized 
a judgment in the great sessions in Wales, it was held, after 
1 Will. 4, c. 76, that judgment could not be signed on it 
another Court, although the great sessions was abolished by 
the statute (t). 

Within a year after the making of the warrant, judgment Leave to 
may be signed without leave. JJJJJ SSUb- 

sary. 

By rule of all the Courts, H. T. 2 Will. 4, r. 73, made in Above a year 
lieu of other rules which formerly existed to almost the same ° ' 
effect, " leave to enter up judgment on a warrant of attorney 
** above one and under ten years old, must be obtained by 
*' a motion in term, or by order of a judge in vacation, and, 
** if ten years old or more, upon a rule to show cause." 

Although in general the rule for judgment on a warrant 
of attorney above one and under ten years old is absolute in 
the first instance, still, if there be special circumstances in 
the case, the Court will only grant a rule nisi {u) ; but the 
Court will not refuse a rule absolute in the first instance 
simply because the defendant happens to be insane at the 

(r) Heath v. Brindley, 2 Add. &c £11. 365. 
(s) Doe d. Rmitiedge v. Stetoart, 1 D. N. S. 813. 
(O WUiiami v. WiUiamt, 1 C. & J. 387. 
(u) Edwards v. Holiday, 9 Dowl. 1023 ; Lushington v. Waller, 
1 H. fil. 94 ; Hawks v. Harris, 1 D. N. S. 261 . 
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time judgment is sought to heenteredup^ for if he were sane 
he could not he allowed to show cause, the warrant being 
under ten years old (js). 

The efiect of non-compliance with the above rule is an 
irregularity which can only be taken advantage of by the 
defendant himself(y). As to how far the necessity for 
leave may be waived, see antCf p. 10. 

What mate- In order to obtain a rule for leave to enter up judgment 
M^r fOT Se ^^ ^^ ^^ warrant of attorney, the plaintiff must produce in 
application. Court the original warrant of attorney, and also an affidavit 
or affidavits of the following facts : 

Ist. Of the execution of the warrant. 
2nd. That the debt secured by it is unpaid. 
3rd. That the defendant is alive. 

Original war- '^^ original Warrant on which judgment is sought to be 
i^rthooming. ^^^^^'^^ "P ™"st be produced in Court when the motion is 
made ; and the production of it will not be dispensed with 
on the ground that it is in the hands of an attorney who 
refuses to deliver it up (;?), or even that it is in the possession 
of the defendant himself (a) ; but in such cases the Court 
will grant a rule calling on the party in whose custody the 
warrant is, to show cause why he should not deliver it up ((). 
If, however, it has been lost, the non-production may under 
certain circumstances be excused (c)» If the original warrant 
has been filed in the Queen's Bench, in pursuance of the 
3 Geo. 4, c. 39, and judgment is sought to be entered up in 
either of the other superior Courts, application must be made 
to a judge, and an order obtained for leave to take it off the 
file for the purpose of signing judgment upon it. 

(x) FiggoH V. Killick, 4 Dowl. 287. 
iy) Jones v. Jones, 1 D. & R. 658. 
(z) Jacobs V. Neville, 8 Dowl. 125. 

(a) Anon, 2 Jur. 944. But see Worthington v. Worthington, 
5 Jar. 320. 

(b) Jacobs V, Neville, 8 Dowl. 125; Anon, 2 Jor. 944. 
(e) Doe d. Beaumont v. Beaumont, 2 D. N. S. 972. 
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The affidavit in support of the application must state the The affidavit. 
execution of the warrant of attorney. It must he made hy Execation or 
the attesting witness ((f), and he ramst gwear to the execution, ^'*'^'^^"^' 
and it will not be sufficient that he is the commissioner 
before whom the affidavit containing the other necessary 
matters is sworn, for his signature to that affidavit as com- 
missioner is but a mere assertion, not an oath(e). If the 
attesting witness can be found to make an affidavit, he must 
do so, and even the admission of the defendant that the in- 
strument was properly executed will not dispense with the 
necessity for this testimony (/), although it was in one case 
held otherwise by the Court of Common Pleas (g). In 
fVaming the affidavit great care should be taken to refer to 
the warrant accurately, for where a warrant was given to a 
person ** and his executors," &c., and the affidavit made no 
mention of the executors, it was held insufficient (A). 

If the attesting witness refuses to make an affidavit of the ir attesting 
execution, the Court will grant a rule to compel him (i) ; (^se"[o'swear. 
but, before applying for such rule, an affidavit and the expences 
of making it should be tendered to him (jk), and notice should 
also be given to him of the intended motion, with a view to 
obtaining costs against him if he persist in his refusal (Q. 

If the witness is dead or abroad, or if he has absconded if wimesa 
and cannot be found after diligent search for him(m), or if abroad! 



(d) Phil, on Evidence, 649 (8th edit.) 

(«) Field V. Bearerrft, 1 Dowl. 308. 

(/) JoMi V. Knight, 1 Chit. 743 -, Phil. £v. 649 ; Call v. 
Dunning, 4 East, 53. 

(g) Laing w, Kaine, 2 B.& P. 85. 

(h) Baldwin v. Atkim, 2 Dowl. 591. 

(t) Doe d» Avery v. Roe, 6 Dowl. 518 ; Ex parte Morrison, 8 
Dowl. 94. 

(ft) £r parte Pihe, 1 D. N.S. 275. 

(0 Bx paru Morriion, 8 Dowl. 94. 

(m) Phil, on £v. 657 (8lh edit.) ; Taylor v. Leighton, 2 Dowl. 
746; Young Y.Showler,ib. 566; Edwttrdtv.Penhey,2V.^.S, 
425. 
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he has become iii8aiie(n), the Court wiU, on sn affidavit or 
ciiher of these fittrt% diapenae with hk tfirthnony, and wcewe 
other evidence of the ezecntien of the instnnnent. Thia 
aeoondaiy evidence may connat of an affidavit verifying the 
handwriting of the attesting witness, coupled with proof of 
the signatore of the defendant, or of an admissitm made by 
h]m(o). If the attesting witness cannot be fimnd, the 
affidavit stating this fact shocdd show that endeavonxa have 
been made to find him, and abonld also fully stale the 
nature of those endeavours. A mere affidavit that Ms 
residence was unknown, and that a person who knew hia 
address had refined to give it, was held ]n8affieient(p). 
Neither will the illness of the witness be a sufficient gnnrnd 
for dispensing with his affidavit (9). 

Where the wairant of attorney has been filed pursuant U> 
3 Geo. 4, c. 39, an office cxvpy of the affidavit of execution 
filed with it will be sufficient where the judgment is sought 
to be entered up in the Queen's Bench (r). 

If the warrant of attorney be executed by a maiksman,. 
the affidavit of due execution ought to state that the warrant 
was read over to him before it was executed (s). 

That the debt The affidavit must state that the debt secured by the 
is nnpftid. warrant of attorney, or some part of it, is mipaid(<). It is 
better that this f^davit shoald be made by the plaintifT 
himself; but the affidavit of the plaintifi"s attorney is suffi- 
cient if he swears that he has been engaged and employed 
in managing the money, and receiving and paying over 
the interest, and that the defendant hath not paid it either 



(n) Currie v. Child, 3 Camp. 283. 

(0) youn^ V. SAow/er, 2 Dowl. 556; R«id v. For(2, 3 M. & G» 
646 ; CoMtabU v. Wren, 3 M. & Scott, 210 a. 
(p) Cope V. Lea, 9 Dowl. 102. 
(o) Owen V. Hollet, 4 Dowl. 572. 
(r) Webb V. Webb, 4 Dowl. 599 ; Blond v. Wilmn, 1 D. N. S. 

260. 

(s) Jamei v. Karrjc, 6 Dswl. 164. 
ft) Hulite Y,PUkering, 2 B. & C. 555. 
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to him the deponent, or to the plaintiff or, to the best of his 
knowledge and belief, to any other person on the plaintiff's 
behalf, and that it is still dne (u). So also the affidarit of 
the managing clerk to the plaintiff's attorney was held suffi- 
cient, where it appeared that he had been in the habit of re- 
ceiving from the defendant payments on account of the 
debt, and that he had very recently seen the defendant, who 
then promised to make another payment on aocomit (x) ; 
and where the plaintiff was a Imiatic, an affidavit by the 
person who had receiyed the interest since the plaintiff be- 
came lunatic was held sufficient (y). 

Where the warrant has been executed as a security to a 
person giving a guarantee for the defendant, it is sufficient 
to state that " the guarantee still remains in force and efifect," 
and it is not necessary to state that any sum is due in re- 
spect of it (jff). The consent of the defendant to the enter- 
ing up of judgment is not sufficient to dispense with the 
necessity for this affidavit (a). 

If there be a condition precedent to the signing of judg- Condition 
ment, the affidavit should show that the condition has been P'*^^^''^ 
performed (6). 

The affidavit must either aver positively that the defend- Defendant 
ant is alive, or that he has been seen alive within a short 
time previous to the swearing of the affidavit (c), and such 
affidavit must always contain a statement by the deponent 
that he believes the defendant to be still alive (d). No 



(u) Ashman v. Bawdier, 2 C. & M. 212 ; Hill v. Enow, 7 Jur. 
1038. S. C. 13 Law Journ. Q. B. 65. 
(x) MiddUton v. StockdaU, 1 D. N. S. 776. 

iy) Coppendale v. Sundertand, Barnes, 42. 
z) Pickering v. Carnell, 8 Dowl. 300. 
(a) Barton v. Turner, 8 Dowl. 122. 
(6) See Capper v. Dando, 2 A. & E. 458. 

(c) See Harden ▼. Fort^xh, 1 Q. B. 181, per Coleridge^ J.; 
Croft V. Lord Egmont, 8 Dowl. 95. 

(d) Riehardton v. Sehotefield,2 D. N. S. 86 ; Reeder v. Whip, 
5 Dowl. 576. 
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piedae limit can be put to the time within which it is ne- 
cessary that the defendant should appear to have been 
living; the suffidenqr of the aflidavit must depend upon 
the particular circumstances of each case, but in eveiy in- 
stance the defendant should be shown to be alive as recently 
as possible. Where the defendants were resident in Eng- 
land, affidavits have been allowed where they have shown 
the defendants to be alive within five weeks («), four 
weeks (/), ten days(g), eight days (A), and seven days(i) 
next before the application. So also where the defendant 
was seen alive in England on the 20th Febnuuy, and it 
was sworn that at the time of making the application in the 
following Easter term he was living in France, but it was 
unknown where, judgment was allowed to be signed {k) ; 
and where the defendant had been seen alive in July or 
August, but no trace of him could be obtained once that 
time, judgment was allowed to be signed in Michaelmas 
Term (/). So also where the deponent had seen the de- 
fendant alive %vithin six months, and had seen a letter from 
the defendant to his attorney, dated December 21st, judg- 
ment was allowed to be signed in the next H3ary Term (m). 
Where the defendant resided in the West Indies, and the 
application was made in Hilary Term, proof of his being 
alive in the previous September was held sufficient (it). 
Judgment was allowed to be signed on the lOth May where 
it was shown by a letter dated from Italy by the d^endant 
on the 27th April, that he was then living (o). But the 

it) Stoehi V. Willet, 5 Dowl. 221. 

(/) IVatU V. Bury, 4 Dowl. 44 ; Powell v. Howard, 6 Scott> 
826. 

{g) Krell V. Joy, 4 Dowl. 600. 

(h) Jordan v. Farr, 2 A. & £. 436. 

(t) Robinum v. Lestm-, 3 Dowl. 531. 

(k) Bay ley v. Western, 7 Dowl. 601. 

(0 Crrft v. Lord Egnumt, 8 Dowl. 96. 

(m) Goodman v. Trevanion, 9 Dowl. 328. 

(n) Fursey v. PilkingUm, 2 Dowl. 452. 

(o) Grantley v. Summers, 6 Dowl. 478. See also Rowndell v. 
Powell, Willes, 66; Hopley v. Thornton, 2 D. & R. 12; John* 
son T. Fry^ 5 Dowl. 215 ; Pemberton v. Browning, 2 Biag. 204. 
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Court refuted the rule where die motion was made in 
Hilaiy Term, and it did not appear that the defendant, 
who was resident in England, had been seen since the 28th 
October previous (p). A letter or other document in the 
defendant's handwriting, verified by affidavit, is sufficient 
proof of the defendant's being alive on the day it bears 
date (9). 

Circumstances raising a mere inference that the defend* 
ant was alive on a particular day would be insufficient (r). 

The affidavit must contain legal evidence of the defendant 
being alive, mere hearsay evidence is not enough («). 

It must state that the defendant was seen alive, for if it 
merely state that he has been seen, it may be that he was 
seen dead(0* 

If the warrant of attorney be & joint one, it roust appear 
that a// the defendants are alive (u); but if it he joint and 
several, and judgment is sought to be entered up against one 
only, it will be sufficient to show that he is alive (r). 

It must aHao state that the deponent believes the defendant 
to be still alive (y). 

Unless the warrant of attorney was given pending a suit, mic of affi- 
it is not necessary that the affidavits should be entitled in ^'^''* 
the cause (z), although they may be so (a), but they must 



(p) Levi V. Cohm, 2 D. X. S. 687. 

iq) See Grantley v. Summers, 6 Dowl. 478 ; Sanders v. Jones, 
1 Dowl. 367; Gray v. Withers, 4 Dowl. 636; Gootlman v. Tre- 
vanion, 9 Dowl. 328 ; Jacobs v. Griffiths, 5 Dowl. 577 ; Anon, 
3 M. & Scott, 210. 

(r) Croft V. Lord Egmont, 8 Dowl. 95. 

(s) Kev v. Mountague, 1 D. N. S. 853 ; and see Reeder v. 
Whip, 5 bowl. 576. 

(0 CheU V. Oldjield, 4 Dowl. 629; Watson v. Mathews, 2 D. 
N. S. 670. 

(tt) Lot v. Anderson, 1 D. N. S. 305. 

(x) Jordan v. Farr, 2 A. & £. 437. 

(2^) Richardson ▼. SehoUfield, 2 D. N. S. 36. 

(z) Davis V. Stanbury, 3 Dowl. 440 ; Ex parte Gregory, 8 B. 
& C. 409. 

(a) Sowerby v. Woodroffe, 1 B. & A. 567. 
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be entitled in the Court in which judgment is to be en- 
tered up. 

If above ten If the warrant of attorney is above ten yean old, a role 
ntii only can be obtained, and it cannot be made abaoihile 
in the first instance, even though the defendant expressly 
acknowledge the debt to be due (6). 

Serriee of The rule may be served either personally, or on the wife, 
child or servant of the defendant, at his residence, or on his 
attorney; but under special circumstances the Court will 
allow of, or direct a different mode of service (c). 

Mode of lign- The plaintiff being in a condition to sign judgment, and 
meat. having obtained leave so to do when necessary, must first 

enter an appearance for the defendant (d), and then make 
an incipitur of the declaration on a judgment paper, and 
also on the parchment roll ; these should be carried together 
with the original warrant of attorney, and if the leave of a 
judge or of the Court be necessary, together also with the 
rule or judge's order annexed to the judgment paper, to the 
Master's Ofiioe, and he will then ngn the judgment and file 
the warrant as required by the Rules of Court of M. T. 42 
Geo. 3, and M. T. 43 Geo. 3 (e). If the judgment is signed 
in the Queen's Bench, and the warrant has been filed ac- 
cording to the 3 Geo. 4, c. 39, there will of course be 
no necessity for producing the warrant to thb master, for it 
is already filed in his Court 

(6) Nicholas v. Ment, 9 Dowl. 101. 

(e) Crqft v. Lord Egmont, 8 Dowl. 96; Wortham v. Tudt, 9* 
Dowl. 335. 

(d) The efiect of omittiDg to enter the appearance is, how- 
ever, no objection to the judgment ; Burcham v. Tueher, 8 Scott, 
469; bat see contrd, Watson v. Dare, 2 M. & W. 386. 

(c) Whether the filing of a copy only of the warrant under this- 
rale woald be such an objection as to avoid the judgment, has- 
not been decided ; the Court in one case having refused to en- 
tertain the objection because the facts were not ascertained 
clearly; JatMs v. Hnoard, 7 Jur. 14; S. C. 12 Law Jonm» 
Q. fi. 68. 
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It is not neoessaay to tax the costs of signing judgmeiit Cosu. 
on a 'Warrant of attorney, because they ate a fixed sum 
which cannot be reduced (/). 

Unless restrained from doing so by the terms of the war- Ezecntioo, 
rant or defeasance, the plaintiff may issue execution imme- J^;^^ " ""^ 
diately after signing judgment; but it not unfreqaendy 
happens that although judgment is allowed to be signed 
immediately, the execution, by express stipulation, is not to 
issue until the happening of a particular event, as, for 
instance, the making default by the defendant on a parti- 
cular day, or a demand made by the plaintiff, and in such a 
case the event must happen before the execution can issue, 
for it is a condition precedent (g). The time for issuing and 
levying the execution must, like the time for signing the 
judgment, be entirely regulated by the words of the warrant 
and defeazance. 

The amount mentioned in the body of the writ of execu- The amonot 
tion must be the exact amount for which judgment has been ^^ « «▼ « • 
signed (h), but the indorsement must direct the sheriff to 
levy such sum only as is authorized by the warrant and 
defeazance ; this amount, in the absence of a contrary sti- 
pulation, may be the whole amount mentioned in the war- 
rant. Thus where the warrant has been given to the 
plaintiff in order to indemnify him against a debt for which 
he has become surety for tiie defendant, he may, if the 
terms of the defeazance permit him, issue execution, and 
levy not only for such sums as he may have actually paid, 
or become liable to pay, but also for such sums as he may 
thereafter become liable to pay under his suretyship, al- 



(/) Per Patteson, J., in Griffiths v. Livenedge, 2 Bowl. 143. 

(g) Nichoil v. BromUy, 5 Moore, 307 ; Cofptr v. Dando, 2 
Ad. & £11. 458. 

ik) Wthker V. HvteUfif, 1D.N.S.95; Cabholdy.Chilver, 
ih. 726 ; PhiUipt v. Birch, 2 D. N. S. 97. 
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though luch hat mentioned sums are not then payable (t). 
So, where the defendants gave the plaintiff a warrant of at- 
torney for securing the payment of a certain sum by lialf- 
yearly instahnents, with a defeazance that no execution 
should be issued " until defiuilt made in payment of the 
'' said sum by the instalments and in the manner herein- 
''before mentioned;'' it was held that on default made 
in payment of the first instalment, execution might be 
issued and levy made for the whole amount secured by 
the warrant (/:). If the terms of the warrant and defea- 
zance will not allow the issuing of execution for the whole 
amount on the making of one default, the plaintiff may 
issue successive writs of execution upon the happening of 
each default, for such sums as are payable on such defaults 
respectively (Q. 

No assignment of breaches under the 8 & 9 W. 3, c. 11, 
is necessary where the sum secured is payable by instal- 
ments, for that statute does not apply to warrants of attor- 
ney (m). 

Interest on the amount secured may be levied if allowed 
by the defeazance, although no mention is made of it in the 
warrant itself (n), and execution may always be levied for 
interest at the rate of 4/. per cent, from the time of entering 
up judgment, by virtue of the statute 1 & 2 Vict. c. 110, s. 
17. The time of entering judgment mentioned in this sta- 



(i) Barber v. Barber, 3 TauDt. 465 ; Vvike v. Watehom, 1 
D. N. S. 265. 

(k) Leveridge v. Forty, 1 M. & S. 706; Hom v. Ttmlinson, 3 
Dowl. 49. 

(/) Atkinton v. Baynton, 1 Bing. N. C. 455 ; per Tindal, 
C. J., Davit V. Gompert%, 2 Dowl. 407. ^ 

(m) 1 Saund. 58 a, note ; Cox v. Rodbard, 3 Taunt, 74 ; 
Kinnertley v. Muuen, 5 Taunt. 264 ; Aueterberg v. Morgan, 2 
Taunt. 195. See also Jatnet v. TkomaSt 5 B. & Add. 40. 

(n) Shipton v. ShipUm, 1 Dowl. 518; Chalk v. WoUon, 3 D. 
N. S. 39. 
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tate means the time at which the incipitur is entered in the 
master's book(o), and the plaintiff is entitled to interest 
upon the costs as well as upon the judgment deht (p)» 

A scire facias is requisite to revive the judgment after it Scire fadas, 
has been signed for more than a year and a day, as in other 
cases, unless the necessity for it has been dispensed with, 
as we have already seen it maybe, by express stipulation in 
the defeazance (q). 

In the case of a judgment against the public officer of a in tbc ease of 
banking company, appointed under 7 Geo. 4, c, 46, a scire {l^fiJJf "ie p. 
facias is always necessary before execution can be issued P* ^f > bank, 
against other members of the company (r). i^^v^y. 

If the execution issued be altogether without foundation, Setting aside 
•as where it is issued for the whole penalty, the warrant *^ ^^**^ 
only authorizing execution to be issued for the arrears of an 
annuity, it will be set aside in toto {s) ; but if it be merely 
issued for too much, the Court, on a motion to set it aside, 
will aid the plaintiff by referring the matter to the master 
to see how much is really due, and will allow the writ to 
stand for such sum as he may find {t) ; or if the amount of 
excess be readily ascertainable, the Court will direct for 
what amount the execution shall stand, without referring it 
to the master at all (u). 

Where a scire facias had been brought on a judgment Debt 8aU». 
founded on a warrant of attorney, Coleridge, J., on a sug- 



(o) Fither v. Dudding, 3 M. & G. 238. 

(v) Pitcher v. Roberts, 2 D. N. S. 394. 

fg) Morris v. Jones, 2 B. & C. 242 ; Hiscocks v. Kemp, 3 A. 
& £. 676 ; Morgan v. Burgess, 1 D. N. S. 850. 

(r) Hansford v. Bosanquet, 12 Add. & £11. 813. 

(5) Tilbif V. Best, 16 East, 163. See also Wilsm y. Price, 
4 Dowl. 213 ; Charrington v. Laing, 3 M. & P. 587. 

(0 lb. 

(u) Collins V. Benton, 9 Dowl. 905 -, Bell v. Tidd,^ ib. 949. 
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OTined It to be Rfand Id Ihe BMts to n 

Dol fkad to die jcvejid0 ioanadt as tbe pigment of die 
4A WW alleged to km been made befim d» flgnig of 
die jodgnMnt italf (x). 

(x) GreensUde t. Foa^ica, 8 DowL 687. 
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COGNOVIT. 



A Cognovit Actionem is a confeerion by ihe defendant What it it. 
of an action commenced against him, and it is commonly 
given where a defendant, admittmg the justice of the claim 
made upon him, or some part of it, wishes to save farther 
trouble and expense by at once acknowledging his liU>ility. 

It may be given either for the whole or for a part only 
of the causes of action, and if it is given only for a part, the 
plaintiff may of course, if he thinks fit, proceed in the action 
as to the residue (a). 

It authorizes the plaintiff's attorney to do every thing 
necessary for proceeding with the action in order to obtain 
judgment (6). 

It may be given at any time after the commencement of When it maj 
the action, that is, after the writ is issued, and so soon as an ' ^^°* 
action is existing against the defendant (c) ; and if a ccg- 
novit is sought to be set aside on the ground that at the 
tune it was given no writ had issued, it is incumbent on the 
defendant clearly to show that fact(iO« 

It may be given even after the writ has ceased from lapse 
of time to be in force against the defendant (e). 

It is, however, prudent in all cases to declare before taking 



(a) 1 Sellon, 373 ', Tidd, 560 (9th edit). 

(fr) Biehardion v. Daly and another, 4 M. & W. 384. 

(c) Kirby v. Jenkins*, 2 Tyr. 499; MorUy v. HaU, 2 Dowl. 

494* 
((i) Shawdy v. ColweU, 8 Dowl. 373. See also Wade v. Swift, 

^ Price, 613. 

(e) Richardson ▼• Daly, 4 M. & W. 384. 
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How exe- 
cuted Hod 
when. 



By whom* 



Condition. 



Cognovit* 

the cognovit, in order that any judgment signed in pursu- 
ance of it may obtain the protection against the assignees 
afforded by 1 Will. 4, c. 7, s. 7, in case the defendant should 
afterwards become bankrupt 

A cognovit merely requires to be under the hand of th& 
defendant, and need not be under seal. If one of several 
parties to a cognovit signs after the others, his signing re- 
lates back to the time of their signing (/), 

A cognovit cannot be given by an infant, or by a feme 
covert, nor by one partner so as to bind the firm, unless 
with the consent of his co-partners (g). But it may be 
given by the public officer of a banking company, if it is ex- 
ecuted without collusion, at least no objection has ever as^ 
yet been raised to a cognovit given by such public officer (h). 

The cognovit is usually given upon certain terms and 
conditions, and these terms and conditions, whatever they 
may be, ought to be fully and clearly expressed in the cog- 
novit itself, for the Court will not take notice of any subse- 
quent agreement between the parties (t) ; nor will the Court 
recognize a verbal agreement made between the parties at 
the time of the execution of the cognovit, if such verbal 
agreement is inconsistent with the terms of the cognovit 
itself. Thus, where the plaintiff accepted from the defend- 
ant a cognovit for a certain sum, payable at a future day in 
full discharge of the action, the Court refused to sanction a 
verbal agreement, that in default of payment on that day 
the plaintiff should have costs in addition (A). 



(/) Perry ▼. Turner, 1 Dowl, 300. 

(g) See ante, pages 3 — 5 ; Rathbone v. Draheford, 4 Mosre 
& P. 67. 

(h) See Raruford v. Bosanquet, 12 A. & £. 813. 

(t) Anmt. 1 Salk. 400. 

(k) 7 D. & R. 375; Woodman v. Ford, 2 Jurist, 11. 
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llie defendant usually undertakes in tbe cognovit not to Agreemenk 
bring any writ of error, or file any bill in equity, or do any em>r. 
other matter to delay the plaintiff in signing judgment and 
issuing execution. If after giving such an undertaking the 
defendant in spite of it, and against good faith and for delay, 
sues out a writ of error, the Court will not allow it to ope- 
rate as a supersedeas (/). 

A clause dispensing with the necessity for a $dre facias Scire facUu, 
to revive the judgment is also usually inserted. As to this 
clause the reader is referred to page 9, ante. 

We have already seen (m) that the condition of a cogno- ^®"**'''2" *** 
vit is required, equally with the defeazance of a warrant of ume paper, 
attorney, to be written on the same paper on which the cog- 
novit itself is written ; and we have shown also the e£fect of 
a neglect to comply with the provisions of the statute in this 
respect. 



(I) Best v. Gompertz, 2 Dowl. 395 ; see also The Apothecaries' 
Company v. Harriton, 12 Adol. & £11. 642. 
(m) Ante, page, 7. 
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STAMP. 



A CooNoyiT, considered merely as a cognovit, does not re- 
quire any stamp, it not being included in the schedule to 
Stamp Act, the Stamp Act (n). But if it contains any matter of agree- 
05 Geo. 3, ment or stipulation it requires to be stamped, not as a cog- 
novit, but as an agreement, that is to say : — 

£ 8. d. 
Where it does not contain more than 

1080 words, with a 10 Stamp 

Where it contains more than 1080 

words, with a 1 15 „ 

And for every entire quantity of 1080 

words contained therein, over and 

above the first 1080 words, a fiuther 

progresiwe duty of 15 „ 

Where agree- But even though the cognovit contain matter of agree- 
4|ol. * ment it needs no stamp, unless the matter of such agree- 
ment shall be of the value of 20/. or upwards. 

A cognovit conditioned for payment of the debt by in- 
stalments requires a stamp (o), but a mere memorandum 
given by the plaintiff's attorney on a separate paper, under- 
taking not to put it in execution for a certain time, does not 
amount to an agreement between the parties (p). Nor does 
a stipulation not to take advantage of the cognovit having 

(ti) Ame* V. Hill, 2 B. & P. 150 ; Reardon v. Swaby, 4 East, 
188. 

(o) Reardon v. SuHiby, 4 East, 188. 

(p) MorUy v. Hall, 2 Dowl. 495 ; Jay v. Warr§n, 1 C. & P. 
532. 
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been given before declaration (9). It would be impossible 
to lay down any general rule for ascertaining whether a 
stamp is requisite, as each case must of course depend upon 
the particular words which are made use of. 

The effect of the want of a proper stamp on the validity 
of an instrument has been already treated of. {Antey p. 
13.) 

(9) Grem v. Oray, 1 DowU 350, 



c2 
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ATTESTATION. 



The observations which have been made respecting- die- 
attestation required for warrants of attorney equally apply 
to cognovits, except in the case of ejectments; in which 
actions a cognovit requires to be formally attested (r), al- 
though it is otherwise where a warrant of attorney is given 
to confess judgment. 



(r) Doe d. Rees v. Howell, 12 Ad. & £• 696. 
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FILING. 



'By 3 Geo. 4, c. 39, s. 3, it is enacted, "that every cognovit 
"actionem given by any defendant in any personal action, 
" in case the action in which such cognovit actionem shall 
<< be given shall be in the Comt of King's Bench, or a true 
« copy of such cognovit actionem in case the action wherein 
" the same is given shall be in any other Court, shall, toge- 
" ther with an affidavit of the time of the execution thereof, 
** be filed with the said clerk [of the docquets and judgments 
in the said Court of King's Bench] in like manner as war- 
rants of attorney, or copies thereof and affidavits, within 
^' the space of twenty-one days after such cognovit actionem 
"shall have been executed, otherwise such cognovit ac- 
*^ tionem, and any judgment entered up thereon, and any 
** execution taken out on such judgment, shall be deemed 
^* fraudulent and void against the assignees of the person 
^'giving such cognovit actionem, under a commission of 
" bankrupt issued against him after the expiration of the 
" said space of twenty-one days, in like manner as warrants 
" of attorney and judgments and executions thereon are 
" deemed and taken to be fraudulent and void by this act" 
The 4th section of the act, requiring the condition of the 
cognovit to be written on the same paper as the cognovit 
itself, and the 5th, 6th, 7th and 8th sections of the same act, 
and the statute of 6 & 7 Vict. c. 66, respecting the register- 
ing, obtaining copies of tod entering satisfaction upon cog- 
novits, together with the decisions respecting the omission 
to file, &c. in pursuance of the above-mentioned act, will be 
found, antCj pp. 7, 27 — 35. 
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REVOCATION. 

A Cognovit cannot, any more than a warrant of attorney,, 
be revoked by the act of the defendant himself. 



Death of 
plaintiff or 
defendant. 



Marriage of 
plaintiff be* 
/ore judg- 
ment. 



Judgment cannot be entered up in any case after file 
death of a sole plaintiff or defendant ; but where one of 
several plaintiffs or defendants dies, the death being sug- 
gested on the roll, judgment may be signed at the suit of or 
against the survivors or survivor. 

If a feme sole plaintiff marry pending the action, the 
judgment may, it would seem, be entered up notwith- 
standing in her name, as though she still continued sole, 
for by marriage the suit does not abate^ but is only abate- 
able ; and the defendant, to take advantage of the marriage, 
must plead it specially, which he would by the cognovit be 
precluded from doing («). 



Marriage of If a feme sole defendant marry pending the suit, judg- 
t/^e jSdg. inent may be signed in pursuance of the cognovit as if she 
menu gtjn continued sole (f). 



Marriage of ^^ ^^^ already seen what would be the effect of the 
defendant' ^larriage either of the plaintiff or the defendant after judg- 

<^/ler jndg- meni( arUe, pp. 38, 39.) 
ment. 

Bankrnptcy ^^^ effect of the bankruptcy or insolvency of the ]^ain^ 
of Diaintfff ^'^ *^ would be precisely the same in the case of a cognovit 
as in the case of a warrant of attorney^ which we have al- 
ready noticed (an^e, pp. 39, 40). 

(«) See Morgan v. PainUr, 6 T. R. 265. 

( () King V. Jones, 2 Strsu.81 1 ', Cooper v. Hunehin, 4 East, 521 » 
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Where a cognovit is given to the public officer of a Where cog- 
banking company, who, before judgment is entered up, is a pabiic 
removed from his office, the judgment should be entered up bu^king'oom- 
in the name of the substituted officer, upon a suggestion P*°y* 
being entered of the removal of the original plaintiff (u). 

The bankruptcy of the defendant has a very different Bankraptcy 
effect upon cognovits executed before, and those executed ^' ^«'®°<'*°^ 
after declaration. Those which are executed before de- 
claration stand in all respects precisely upon the same 
footing as warrants of attorney ; that is to say, executions 
founded upon them are invalid as against the assignees of 
a bankrupt, unless they are executed both by seizure and 
sale before the fiat issues, and before the plaintiff has notice 
of an act of bankruptcy. Those judgments, however, which 
are founded on cognovits signed after declaration, filed or 
delivered in actions commenced adversely, and not by col- 
lusion for the purpose of fraudulent preference, are by 
statute 1 Will. 4, c. 7, s. 7, expressly exempted from the 
operation of the 108th section of 6 Geo. 4, c. 16, and such 
judgments are entitled, as against the assignees of a bank- 
rupt, to the fiill benefit of the 2 & 3 Vict. c. 29, that is to say, 
all executions on them bonsl fide levied, though by mzwre 
only, before the date and issuing of the fiat, are valid, pro- 
vided the plaintiff had not, at the time of so levying, notice 
of a prior act of bankruptcy . 

The above-mentioned statute of 1 Will. 4, c. 7, s. 7, does insolvency of 
not however protect cognovits against the assignees of an defendant, 
insolvent. To render executions on them valid as against 
such assignees, the execution must have been perfected, both 
by seizure and sale, before the commencement of the im- 
prisonment of the insolvent, by the express provisions of 
the 1 & 2 Vict. c. 110, s. 61 (seean/e, 45). 



(«) 7 Geo. 4, c.46, s.9 ; Webb v. TayUrr, 8 Jarist, 39. 
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OF SETTING ASIDE. 



A Cognovit will in general be set aside upon the same 
grounds as a warrant of attorney ; for the authorities upon 
this subject, and the proper mode of proceeding to avoid a 
cognovit, or a judgment or execution founded tbereon, I 
cannot do better than refer the reader to antef pp. 47 — 55. 
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JUDGMENT AND EXECUTION. 

If the cognovit be given generally and absolutely, jadg- 
ment may, as in the case of a warrant of attorney, be en- 
tered up, and execution issued at any time afterwards (x). 
If, however, the cognovit be given, subject to any terms or 
conditions which restrain the operation of it until the hap- 
pening of any event, or the making of default by the de- 
fendant, &c., of course those terms must be strictly ob- 
served, and a judgment entered up earlier than authorized 
by them, or before the happening of the event, or before 
the making default by the defendant, would be irregular, 
and would be set aside with costs. Thus if by the terms of 
the cognovit, the costs are to be taxed before judgment is 
signed, they must be taxed accordingly, or the judgment 
win be irregular (y). So where a cognovit was given, con- 
ditioned for the payment of a certain sum after the ultimate 
decision of certain Chancery suits, it was held that execu- 
tion issued pending an appeal against the judgment of the 
Vice-Chancellor in those suits was irregular (z). 

Judgment cannot be regularly signed after the defendant 
has tendered the amount of the cognovit, unless on a sub- 
sequent demand he revises to pay (a). 

If the cognovit has been given before appearance, the Mode or 
plaintifr must first enter an appearance for the defendant Jjjjf"*^"**' 



(i) Calvert v. Tomlin, 5 Biog. 1, ante, p. 56. 

(y) WiUon v. Northern, 4 Dowl. 212 ; Booth v. Lady Hyde 
Par;c0r,3M.& W.54. 

(t) Dummer v. Pitcher, 3 B. & Ad. 347 ; Jones v. Heynolds, 
1 A. & £. 384. See also ante, p, 57. 

(a) Anon. 1 Dowl. 173. 

e5 
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Cognovit, 

accordiog tx> the statute (b). It is not necessary to file any 
declaration, nor is it in practice ever done, and if it be not 
filed the plaintiff's attorney cannot charge for it (c). An 
incipitur should be made on a judgment paper, and also on 
a judgment roll; these should be carried together with 
the original cognovit to the master's office, and he will then 
sign the judgment, and file the cognovit, as required by tho 
rule of Court (jd). 

If the defendant has signed the cognovit after plea 
pleaded, all the pleadings in the actions should be entered 
on the roll, and the defendant, either in person or by his 
attorney, should attend before the master to withdraw his 
plea, and having done so, the master will, after entering the 
relicts verificatione in the margin of the roll, sign the judg- 
ment. 

No leave is necessary to be obtained to enter up judg- 
ment on a cognovit above a year old, as is the case where a 
warrant of attorney is given. 



Writ or 

ioqoiry. 



Unless the damages are ascertained in the cognovit, a 
writ of inquiry will be necessary to ascertain them as in 
other ordinary cases* 



ExecntioB. The observations which have been already made respect- 
ing executions on warrants of attorney, equally apply to 
those issued on judgments founded on cognovits : to those 
observations, therefore, the reader is referred (ante, pp. 67 
—70.) 



(6) fratMn V. Dor*, 2 M. & W. 584. 
(c) MorUy v. HaU, 2 Dowl. 494 -, Clarke y,JoM$, 3 Dewl. 
277. 

Id) In Q. B. Rule H. T. 2 & 3 Geo. 4. 



/ 



i 
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COSTS. 



The costs should be taxed, unless they are agreed upon at 
a fixed sum in the cognovit ; and if the defendant has ap- 
peared in person, or by attorney, the usual notice of tax- 
ation must be given (e). It is not, however, absolutely 
necessary that the costs should be taxed before signing 
judgment, unless they are required to be so by the terms of 
the cognovit (y*), although they must be so before execution 
is issued (g). If a fixed sum for costs of suit be named in 
the cognovit, there need not be any formal taxation of the 
costs of the judgment, for fhey are a fixed sum, and the 
master will mark them when he signs the judgment. 



(e) R. G. T. 1 Will. 4, rule 12; Griffiths v. Liverudge, 
2DowI. 143. 
(/) Barrett v. Partington, 5 Bing. N. C. 487. 
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JUDGE'S ORDER FOR JUDGMENT. 



Niitare of. It need hardly be premised, that unless with the express 
consent of the defendant, neither a judge, nor even the full 
Court, has any jurisdiction or authority to compel the de- 
fendant to allow judgment to be signed against him (how- 
• ever groundless his defence may be), until the legal forma- 
lities of a trial have been gone through (a); and on the 
other hand, it is equally clear and certain that there is no 
power vested, either in the Court or a Judge, (except under 
very special circumstances), to compel, the plaintiff to delay 
the progress of his suit against the defendant {b) until he 
has been fully satisfied his demand; and it very often 
happens that a defendant is induced, for the mere purpose 
of delay which he cannot otherwise procure, to set up a false 
and unfounded defence against a just and equitable claim, 
in consequence of the refusal of the plaintiff to grant him 
time for the liquidation of his debt. Inasmuch, however, 
as these unfounded defences are always attended with great 
expence, and not unfrequently with ruinous consequences 
to both debtor and creditor, and with a view to avoid the 
expence of a warrant of attorney or a cognovit, a practice has 
of late years sprung up, which is now very frequently 
adopted, viz. for the defendant to forego his privilege of 
defending tlie action, and to consent to the plaintiff signing 
judgment against him, on his failure to satisfy the plaintiff 
his claim on such terms as may be agreed on between 

them, and in consideration of his so doing the plaintiff 

■ 

(a) See La Forest v,Langan, 4 Dowl. 642. 
{h) l^orton v. Frasevt 2 Man. & G. 916 ; Kirby v. Ei/ison, 
2 Dowl. 21i^ ; R€}f Holds v. Sherwood, 8 Dowl. 183. 
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generally grants bim some indulgence; by adopting this 
course great expence is frequently saved to both parties, 
and in addition to this, the plaintiff is saved the risk of 
failure, which must ever be necessarily attendant upo)i a 
trial of his cause. The consent thus given is in practice 
always reduced to writing, and signed by the parties, which 
being done an order is made by a judge, according to the 
terms agreed to between them, and both the plaintiff and 
the defendant are thenceforth bound by the terms of such 
order. 

The consent to a judge's order for judgment cannot be when the 
given before the commencement of the action, for until the ^^!^l^^^ 
action is commenced there is no cause in Court upon which 
the judge's order can operate ; indeed, if given before the 
suit was instituted, it would amount in effect to a warrant 
of attorney, and would require the observance (as we shall 
presently see it does not) of all the formalities which are 
attendant upon such an instrument : as soon, however, as 
the writ is issued, the consent may be given and the order 
made. 

No particular form of words need be used, but both the Form or, &c. 
consent and the order should clearly express the terms 
agreed on between the parties, and there should be a stipu- 
lation, that in case of default being made by the defendant, 
judgment may he signed against him, for if the order is merely 
that, *' on payment of the debt and costs on or before a 
certain day all proceedings shall be stayed," the plaintiff 
will not be at liberty, on default made, to sign judgment, 
and the only effect of such default will be to enable him to 
proceed in the suit (c). 

The consent, as I have above observed, is in practice 
always reduced into writing, but it is not absolutely neces- 

(c) Fricker v. Eastman, 11 East, 319» 
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sary that it sbould be so, for a verbal consent made by the 
parties in person, before the judge who makes the order, 
would be quite sufficient; all that is required to give him 
jurisdiction being the consent in fact of the parties. 

By whom a All persons who are competent to execute a cognovit are 
be*giveD?'^ competent to give a consent to a judge's order for judg- 
ment. 

Agreement It may be sometimes prudent for a plaintiff to insist upon 
wrVof error, ^^® defendant's agreeing not to bring any writ of error, &c. 
^^- (see antef p. 73), and to waive the necessity for a writ of 

scire facioif in case execution is not sued out within a year 
and a day after judgment is signed; and whenever such 
terms are insisted upon, they should be carefully inserted into 
the consent, and also embodied in the judge's order. 

Statii'p, 

If the defendant merely consents to judgment being signed 
against him on a particular day, without further agreement 
between the parties, no stamp is required ((i). But when* 
ever the consent is reduced to writing, and contains any 
terms of agreement, then the consent seems to stand in all 
respects upon the same footing as a cognovit. (See ante^ 
p. 74.) 

Attestation, 

We have already shown that consents to judge's orders 
do not need the formal attestation which the stat. 1 & 2 Vict, 
c. 110, s. 9, requires in cases of warrants of attorney and 
cognovits. {Ante, p. 24.) 

Filing, 

Neither do consents to judge's orders require to be filed, 
under the 3 Geo. 4, c. 39, for they do not amount either to 
warrants of attorney or cognovits, to which instruments 
alone the above-named statute applies. 

(d) Bray v. Mantoitt 8 M. & W. 668. 
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Revocation, 

If a defendant once gives his consent to a judge's order, 
he cannot by his own act revoke such consent. 



The death or marriage of either of the parties after the Death or 
ving of the consent, would operate in th 
the case of a cognovit. (See ante^ p. 78.) 



giving of the consent, would operate in the same way as in ^^^ "^^' 



So also would the bankruptcy or insolvency of the plaintiff, Bankrnptcy 
occurring after the giving of the consent. (See ante, pp. 39, ^^ phintrff.^^ 
40, 78.) 

It remains to be decided whether a judgment signed in Bankrnptcy 

A.j» J. . . • t a.v of defendant. 

pursuance of a judge s order is, or is not, a judgment by 
default, confession, or nil dkit, within the meaning of the 
108th section of the 6 Geo, 4, c. 16 ; but it seems, upon 
general principles, that it ought to be so treated. At present 
the law with respect to executions on judgments so signed 
appears to stand thus : — If the action is commenced ad- 
versely, and not by collusion for the purpose of fraudulent 
preference, then the execution is protected by seizure alone 
before the date and issuing of the fiat, [1 & 2 Vict, c 29,] 
by reason of the 7th section of the 1 Will. 4, c. 7. But if 
the consent be given in an action commenced not adversely, 
or if it be commenced by collusion, for the pmrpose of 
fraudulent preference, then it falls within the 108th section 
of 6 Geo. 4, c. 16, and is not protected any more than an 
execution founded on a warrant of attorney. (See ante, 
p. 40.) 

It may however be proper here to mention, that doubts 
have been, and still are, entertained by many, as to the cor- 
rectness of the opinion above expressed respecting judg- 
ments on judge's orders coming within the meaning of judg- 
ments by default, confession, or nil dicit ; it is submitted, 
however, that it is difficult to find substantial reasons for 
taking them out of that class of judgments^ for it must be 
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remembered that it is only upon the express consent of the 
defendant that a judge has authority to make any order to 
warrant a judgment, and the giving of this consent is 
equivalent to an estoppel upon the defendant from saying 
any thing more in his defence, in case he makes default, and 
consequently the judgment ought to be treated and con- 
sidered to all intents and purposes as a judgment by nil dicit. ^ 

i 

intoivcDeyof An execution issued on a judgment, signed under a 

e e ant. j^^jg^'g order, stands upon the same footing as an execution 

on an ordinary judgment by nil dicit, and is not affected by 

the 61st section of the 1 & 2 Vict c. 110, that section only 

relating to judgments on warrants of attorney and cognovits. 

Setting aside, 

A judge's order and a consent thereto may be set aside 
upon the same grounds as a warrant of attorney or cog- 
novit. (See ante, pp. 47 — 55, 80.) 
Mode or ap< If a judge at chambers has made an order for judgment, 
asidef ^^ *^^ ^7 mistake, the application should be made to him, and not 
to the Court, to set it aside. Thus, where an order pur- 
ported to have been made " In/ consent,** the Court refused 
to entertain a motion to rescind it, on the ground that the 
defendant had not in fact given his consent to it, for the 
defendant ought to have applied to the judge who made it 
to amend it, for the order appearing on the face of it to have 
been made by consent, the Court would not presume it to 
be incorrect (e). In Norton v. Fraser, 2 M. & G. 916, it 
is true, an order purporting to be " by consent" was set aside 
by the Court, on an affidavit by the plaintiff's derk that no 
consent had been given, but the attention of the judges does 
not appear to have been directed to the question as to the 
proper tribunal to which the application should be made, 
and it is submitted, that in aU cases where an order has 



(«) Hall y. Wat, I Dowl. & Low. 412. 
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been made through mistake, the learned judge who made 
it should in the first instance be applied to, to amend or 
rescind it. 

Judgment and Execution, 

The time of signing judgment or issuing execution must 
of course, as in the case of a warrant of attorney or cognovit, 
be regulated entirely by the terms of the judge's order; 
and if judgment be signed in any other manner or at any 
other time than authorized by the order it will be set aside, 
on application made for that purpose to the Court or a 
judge. 

The judgment is signed on the production of the judge's Mode or 
order. It is not necessary, where the order has been menu' ^"^' 
obtained before declaration, that a declaration should be 
filed or delivered before signing judgment, although an 
appearance should be entered. (See aiUet p. 82, in the 
case of a cognovit.) 

Costs. 

It is always prudent to ascertain in the consent and order 
the amount of the costs, for if the order merely authorizes 
judgment to be entered up for a fixed sum, " besides costs 
of suit," it will be necessary to have those costs of suit 
taxed before judgment can be entered up for them. (See 
ante, p. 83.) 
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1. Warrant of Attorney. 

To and , gentlemen, attorneys of her Majesty's Court 

of , at Westminster, jointly and severally, or to any 

other attorney of the same Court. 
These are to desire and authorize you, the attorneys above- 
named, or any one of you, or any other attorney of the said Court 

of , to appear for me, A. B, of , [or if two defen- 

dantt, ** for us A. B, and , of , or either of us," or if 

more than two defendants, " for us A, B., and , or 

any one, two, or more of us,"] in the said Court, at any time 
after the execution of these presents, and to receive a declaration 
for me, [or " us, or either of us," or " us or any one, two, or more 

of us,"] in an action of debt for £ , for money borrowed, [or 

" on a bond or obligation made and entered into by me the said 

A, B. to C. D. in the penal sum of £ ,"] at the suit of [the said] 

C. D.y his executors or administrators, and thereupon to confess 
the same action, or else to suffer a judgment by nil dicit or other- 
wise to pass against me, [or ** us, or either of us," or " us, or any 
one, two or more of us, ] in the same action, and to be there- 
upon forthwith entered up against me, [or *' us, or either of us," 
or " us, or any one, two or more of us,"] of record of the same 

Court, for the said sum of £ , besides costs of suit, to the 

intent that thereupon one or more writ or writs of execution may 

issue for the said sum of £ , besides costs of suit, and all other 

incidental costs, charges and expenses whatsoever, in any way 
attending the said jud^ent and execution. And I the said Relme of 

A. B., [or ** we the said A. B., and , and each and Errors. 

every of us,"] do hereby further authorize and empower you the 
said attorneys, or any one of you, after the said judgment shall be 
entered up as aforesaid, for me and in my name, [or ** for us and 
in our or any or either of our names,"] and as my [or "our or 
any or either of our"] act and deed, to sign, seal and execute a 
good and sufficient release or releases in the law to the said C. D., 
his heirs, executors and administrators of all and all manner of 
enor and errorsi writ and writs of error, and all benefit and ad- 
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vantage thereof, and all misprisions of error and errors, defect? 
and imperfections whatsoever, had, made, committed, done or 
suffered in, about, touching or concerning the aforesaid judgment, 
or in, about, touching or concerning any writ, warrant, process, 
declaration, plea, entry, or other proceeding or proceedings of 
what nature soever of or any way concerning the same. And 
for what you the said attorneys or any or either of you shall do 
or cause to be done in the premises, or any or either of them, 
this shall be to you and each and every of you a sufficient war- 
rant and authority. In witness whereof I the said A» B,, [or 

** we the said A. B. and — ," or " we the said A. B,, and 

,"] have hereto set my hand and seal [or ** our respective 

hands and seals/'] the day of , in the year of our Lord 



one thousand eight hundred and 

Signed, sealed and delivered by the said^ 
^. B., in the presence of me the under- 
signed , one of the attorneys of her 

Majesty's Court of , at Westminster, 

as the attorney on behalf of the said 
A, B., expressly named by him, and 
attending at his request to inform him of 
the nature and effect of these presents, 
before the same were executed. And I 
hereto subscribe my name as a witness 
to the execution hereof by the said A, B., 
and I hereby declare myself to be the 
attorney for the said A, B., and that I 
subscribe my name as such attorney. 
(Signature) 



A.B. (L. S.) 



of 



2, Warrant of Attorney given to the Public Officer of 

a Banlnng Company, 

Commence and -proeud ai in the above form, down to the words 

" in an action o{ debt "and then at foUows^ '* for £ ^ money 

borrowed of certain penons united in cse-pastnershipy for the 
purpose of and carrying on the trade and bnsineas of bankers in 
England, according ta the statute made and patted in the seventh 
year of the reign of his late Majerty King George the Fenrlii, 
intituled *< An Act for the better regnlatiog co-partnenbips of 
« certain bankers in Ei^land, and ieramtndiBg so much of tea 
** Act of the thirty-ninth and fortieth yaart of the reign of his 
** late Majesty King George the Third, intituled 'An Act for 
" establishing an. agreement with the Governor and Conpany 
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of the Bank of England, for advancing the sum of three mil- 
lions towards the supply for the service of the year 1800/ as 
" relates to the same/' and called the [state the name of the 
company accurately'] at the suit of C. D,, one of the public 
o£Bcers of the said company, or at the suit of any other person 
who for the time being may happen to be one of the public 
officers of the said company, and thereupon to confess the same 
action &c. [concluding as in the above J'orm, and authorizing a 
release of errors " to the said company, and to the said C. X)., 
*^ and all other the public officers thereof, and their and his heirs, 
** executors and administrators.' '] 



3, Defeazance. 

For the Payment of Money on a Day certain. 

Memorandum. — The within written warrant of attorney is 
given to secure the payment from the within-named A, B. to the 
within-named C. D., his executors or administrators, of the sum 
of £100, with interest for the same, after the rate of £5 per 

centum per annum, from the day of the date hereof, on the 

day of — , A.D. 18-—— (a). And it is hereby agreed by and 
between the said parties, that no action, execution, or other pro- 
cess or proceedings shall be commenced, sued out, or prosecuted 
against the said A, B., his heirs, executors or administrators, or 
against his or their lands, tenements, goods, chattels, or odier 
effects whatsoever, upon the judgment to be entered up in pur- 
suance of the within warrant of attorney, unless and until derault 
shall happen to be made in payment of the said sum of £100 
and interest, or some part thereof, at the time above-mentioned. 
And it is hereby further agreed by and between the said parties Leave to 
hereto, that it shall not, in the event of the said C. D., hisexecu--^i>|>' ^P 
tors or administrators, delaying to enter up judgment on ^^^ pem«d witbr 
within warrant of attorney until the same shsJl be more than one 
year old, or in any other event whatsoever, be necessary or requisite 
for him the said C. D., his executors or administrators, to obtain 
the leave either of the said Court or of a judge previously to enter- 
ing up judgment thereupon ; nor, in case the said C. D, shall delay Set. fa. dis- 
until after a year and a day from the signing thereof, to sue out P«o>^ ^1^- 

(a) If the payment of the money be also secured by any other 
instrument, it must be noticed in the defeazance. In the case of 
a bond it may be stated thus, " And the payment of which said 
« sum of £100 and interest is also secured by a certain bond or 

" obligation bearing date the da^ of , and made and 

" executed by the said A, B. to the said C. JD. in the penal sun 
" of £-~— > &c" [describing the bond aecuratelyJ] 
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execution on any judgment signed and entered up in pursuance 
of the within warrant of attorney, nor in any other event what- 
soever shall it be necessary or requisite for the said C. D., his 
executors or administrators, to revive the said judgment either by 
scire faeiai or otherwise, and execution may issue without it ; 
and that no writ of error shall be brought, or bill in equity filed, 
or any advantage whatsoever taken or attempted to be taken by 
the said A, B., his heirs, executors or administrators, for or on 
account of the premises, or for or on account of any other matter 
whatsoever in anywise relating thereto, or to any other proceed^ 
ings whatsoever which may be taken on the said judgment or 
execution, in order to carry out the true intent and meaning of 
these presents. 

Dated this day of — -, a.d. 1844. 

(Signed) A. B. 
Witness C. D. 



4. Defeasance, 

Where Money payable by Instalments. 

Memorandum. — That the within warrant of attorney is given for 
securing the payment from the within named A, B, to the within 
named C D,, of the sum of £100, with interest for the same after 
the rate of £5 per centum per annum, from the day of the date 
hereof, on the days and in manner following, that is to say ; — the 
sum of £25, parcel thereof, together with interest for the said sum 

of £100, on the ■ day of , the further sum of £26, other 

parcel thereof, together with interest for so much of the said sum 

of £100 as shall then remain due, on the day of , and 

the further sum of £50, residue thereof, together with interest for 

the same, on the day of . And it is hereby agreed by 

and between the said parties hereto, that no action, execution, or 
other process or proceedings whatsoever, shall be commenced, 
sued out, or prosecuted against the said i4.fi., his heirs, execu- 
tors, or administrators, or against his or their lands, tenements, 
goods, chattels, or other eifects whatsoever, upon the judgment 
to he entered up in pursuance of the within warrant of attorney, 
unless default snail happen to be made in payment of the said 
sum of £100 and interest, or of some part thereof, in the manner 
and at the times above>mentioned. 

[If all the money is to become payable on one default, addl 
And it is hereby further expressly agreed, that in case default shall 
happen to be made in payment of any or either of the said instal- 
ments or interest, or of any part thereof, on the day or days 
whereon the same ought to be paid as aforesaid, that then and m 
such case it shall be lawful for the said C. D., his executors or 
administrators, immediately, or at any time after such default or 
defaults, to commence and prosecute an action upon the said judg. 
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ment, or to sue out one or more writ or writs of execution, or 
other process thereon, not only for the instalments or instalment 
and interest which shall be then due and unpaid, but for tlie 
whole of the said sum of £100 and interest, or for so much 
thereof as shall be then unpaid, together with all such costs and 
expenses as are mentioned in the within warrant of attorney, not- 
withstanding the time hereinbefore appointed for payment of some 
part of the said sum of £100 and interest shall not then have 
-arrived. 

[I/* on default execution is only to issue for the sum then due, 
for the above clause substitute the following,'] 

And it is hereby expressly agreed that in case default shall 
"happen to be made in payment of any one or more of the said 
instalments on the day or days whereon the same ought to be 
paid as aforesaid, that then and in such case it shall not be lawful 
for the said C. D, to issue execution or other process upon the 
said judgment for more of the said sum of £100 and interest 
than the amount of the instalment or instalments and interest 
which shall be then due, and in payment of which default shall 
have been made, together with such costs and expenses as are 
mentioned in the within warrant of attorney. 

f^Conclude with the clauses dispensing with the leave to enter up 
Judgment f arid the sci.fa,'] 



5. Defeazance, 

Where WaiTant of Attorney given to cover future Advances. 

Memorandum.— The within warrant of attorney is given to 
secure the payment from the within named ^. B. to the within 
named C. D., as well of the sum of £100, now due and owing 
from the said A» B. to the said C. D,, as of any other sum or 

sums of money, not exceeding in the whole the sum of £ , 

which at any time hereafter may be due and owing from and 
payable by the said A. B,io the said C. D., together with inte- 
rest, &c. And it is hereby agreed &c. [concluding as in the 
aboveforms,'} 



6. Dfjeazance. 

Where Warrant of Attorney given as a Guarantee. 

Memorandum. — That whereas the within ^named C. D. hath 
already advanced to one £. F., at the request of me the said A. B., 
the sum of £100, and hath also, at the request of me the said 
A. B., consented and agreed to make further advances to the said 
£• F., the within warrant of attorney is given to secure the pay- 
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ment to the wHhin-named C. D,, as well of the said sum of £10O 
now due and owing from the said £. F, to the said C. D., as of 
any other sum or sums of money, not exoeedmg in the whi^e the 

sum of £ , which at any tine hereafter may heeome due and 

owing firom or payahle hy tlie said £. F. to the »ud C. P., together 
with interest, &c. And it is herehy agreed by and between the 
said parties, that no action, execution, or other process or pro- 
ceedings, shall be commenced, sued out, or prosecuted against 
the said A. B.y his heirs, executors, or admimstrators, or against 
his or their lands, tenements, goods, jchattels, or other effects 
whatsoever, upon the judgment to be entered up in pursuance 
of the within warrant of attorney, unless and until default shall 
happen to be made in payment by the said £. F, of the several 
sums above mentioned, and interest for the same as aforesaid, 
after demand for that purpose first made upon the said £. F,, and 
notice thereof to the said A, B. [Conclude with the elautet dts- 
penting with leave to enter up Judgment and sci* /a.] 



7. Defeazance. 

Where Warrant of Attorney given as an Indemnity to a Surety, 

Whereas by a certain promissory note, bearing date the 

day of , the within-named A, B. and C. D, jointly and se- 
verally promised to pay to one G. H, £100 in manner following ; 

that is to say, £60, parcel thereof, on the day of then 

next, and £50, residue thereof, on the day of . And 

whereas the said C. D. made and signed the said promissory note 
as a surety only for the said A,B,, and not otherwise ; and it was 
agreed, upon the said C. D. consenting to become such surety, 
that the said A, B. should make and execute the within warrant 
of attorney for the purpose of fully indemnifying the said C. 1>. 
from all loss, liability, or responsibility whatsoever, by reason of 
his having become such surety as aforesaid : Now it is hereby 
agreed that the said C. D. shall and may, and he is hereby ex- 
pressly authorized and empowoed, at any time after the execution 
of these presents, and after judgment shall have been entered up 
on the within warrant of attorney, if he shall think fit, to com- 
mence and prosecute any action, or to sue out oue or more writ 
or writs of execution upon the said judgment, and to levy under 
the same all and every the sum and sums of money which shall 
be then unpaid for which he the said C. D. hath so become surety 
as aforesaid, whether such sum or sums shall be then actually 
payable to the said G. H, or not, together with all interest due 
and to become due thereon, and together also with all costs, 
chaises and expences of what nature or kind soever in any wise 
relating to or attending the said judgment, execution and levy, 
or which he the said C. D. may have paid or become liabte to- 
pay, or which he may thereafter become liable to pay, by reasoA 
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of his having become tuch surety as aforesaid : to the intent that 
by and hy means of such judgment and execution, the said C. D. 
may obtain and get into his hands sufficient money fully and 
amply to indemnify himself from all liability or loss whatsoever, 
whether past, present, or future, by reason of his having become 
such surety for the said A, B. as aforesaid. [Conclude wilh ike 
usimI elauiei ditpetuing with leavt to enter up judgment and 



8. Defeazance, 
Where WaTi'ant of Attorney given to secure an Annuity, 

Memorandum. — The within warrant of attorney is given to 
secure the payment from the within-named A.B.to the within- 
named C. 0. of a certain annuity or yearly sum of £100 of lawful 

money of Great Britain, for the term of years, if J. J. and 

K. L., or either of them, shall so long live^ by equal half-yearly 

payments of £ , on the day of and the day 

of in each and every year ; and the payment of which said 

annuity is further secured to the said C. j6. by a certain inden- 
ture bearing even date herewith, and made between of the 

first part, of the second part, &c. [Defending the deed, 

and also setting out any other securitiestohich may have been taken^ 

And it is hereby agreed, &c. [Add the usual clause that no 
execution shall issue till default, which may be readily framed from 
Forms Nos. 3 and 4, and also the clauses dispensing with leave to 
enter up judgment f and sci.fa,, and conclude as follows:'] 

And it is hereby further agreed by and between the said parties, 
that when and as often as any default shall happen to be made 
in payment of the said annuity or yearly sum of £100, or of any 
half yearly payment of the same or any part thereof, on the day 
or days whereon the same ought to be paid as hereinbefore men- 
tioned, it shall and may be lawful for the said C. D., his execu- 
tors, administrators or assigns, to sue out one or more writ or 
writs of execution upon the said judgment for so much of the said 
annuity or yearly sum of £100 as may be then due and unpaid, 
together with all costs, charges and expences whatsoever in any 
way attending such execution, and the levy or levies under the 
same, and that without making or entering any previous sugges- 
tion, or suing out any writ or writs of scire facias or other inquiry 
whatsoever. 

Dated, &c« 



9. Affidavit of Execution^ to be filed with Warrant of 

Attorney or Cognovit. 

In the — . 

of , in the county of , gentleman, maketh oath 

and saith, that he did, on the day of — , a. d. 18 — , see 
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■A, B, in the warrant of attorney and defeazanoe respectively 
hereinafter mentioned, sign, seal, and as his act and deed deliver, 

•a certain warrant of attorney bearing date the day of , 

A, D. 18 — , and hereunto annexed \or if a copy only befiUd, " a 
true copy whereof is hereunto annexed"}, and did then also see 
the said A, fi. and C. D, [the plaintiff] in the said warrant of 
attorney and defeazance also named, respectively sign a certain 
defeazance thereon indorsed [or ''thereunder written"], and 
hereunto also annexed [or '' a true copy whereof is hereunto also 
annexed"]. And this deponent further saith, that the name A, B. 
[Ut this be a copy of the defendant** signature] at the foot of the 
said warrant of attorney is of the proper handwriting of the said 
A. B,, and that the names A. B, and C. D. [copies of the signatures 
to the defeatance] are of the proper handwriting of the said A. B« 
and C. D. respectively. And wis deponent further saith, that 

the name [name of attesting witness making the affidavit^ 

subscribed to the said warrant of attorney and defeazance respec- 
tively is of the proper handwriting of this deponent. And this 
deponent further saith that the said warrant of attorney and 
defeazance were respectively executed by the said A. B, and C. D. 

on the day of , a. d. 18— .(a) 

[Signature of deponent,"] 

Sworn at my Chambers, Rolls Gardens, 

Chancery Lane, the day of - 

A. D. 18 — • 

^wom at , in the county of — , ^ 

this — day of — — , a. d. 18 — . ) 

Before me , a Commissioner, &c. 



9 — 



10. Affidavit for leave to enter up Judgment after a 

Year, 

In the 

Between C. D., Plaintiff, 
and 
A, B., Defendant 

C. JD. of , in the county of , banker, the above-named 

plaintiff, F. F. of , in the county of , gentleman, and 

Z, Z, of , in the county of , draper, severally make 

oath and say : and first this deponent the said C. D,, for himself 



(a) If the person who executed the warrant of attorney was 
only a marksman, the affidavit should go on to state that pre- 
viously to the execution of the warrant by the said A, B, the same 
was read over and fully explained to him, and that he appeared 
perfectly to understand the meaning, nature and effect thereof. 
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saith, that the above-named A»B., beiog justly and truly in- 
debted to this deponent the said CD. in the sum of £100 for 
money before then lent by this deponent to the said A, B, at his 
request^ {or oihei-wihe^ as the cast may 6«,] for the purpose of 

securing the payment thereof unto this deponent, did, on the 

day of , A, D. 18 — , Vf °^ bond was given proceed as follows : 

** by his certain bond or writing obligatory become bound to this 
deponent in the penal sum of £ , conditioned for the pay- 
ment of the said sum of £100, together with interest for the same, 

after the rate of £5 per centum per annum, on the day of 

then next, and which day hath long since elapsed, [setting 

out the terms of the condition as concisely as possible,'\ and by way of 
further securing to this deponent the payment of the said sum of 

£100 and interest, the said A.B. did, on the day of , 

A. D. 18 — ,"j execute and deliver unto this deponent a certain war- 
rant of attorney, bearing date the day of , a.d. 18 — , 

whereby the said A, B. did authorize certain attorneys therein 
particularly mentioned, or any other attorney of this Honourable 
Court, to appear for him the said A,B,'m the same Court at any 
time after the execution thereof, and to receive a declaration for 
him in an action of debt for £100 for money borrowed [or " on 
a bond, &c."] at the suit of this deponent, his executors or ad- 
ministrators, and thereupon to confess the same action, or else to 
suffer a judgment by nil dicit or otherwise to pass against him 
in the same action, and to be thereupon forthwith entered up 
against him of record in the same Court for the said sum of £100, 
besides costs of suit, {setting out the toarrant correctly.'] And this 
deponent the said C. D. further saith, that upon the said warrant 
of attorney was indorsed a certain defeazance, whereby, after 
alleging that the said warrant of attorney was given to secure 
the payment from the said A. B, to this deponent, his executors 
or administrators, of the sum of £100, with interest for the same, 

after the rate of £5 per centum per annum, on the day of 

, A. D. 18 — , it was agreed by and between the parties that 
no action, &c. {as in the defeazance."] And this deponent the 

said C. D. further saith, that the said day of , a. d. 

18 — , {the day mentioned in the defeazajicet] hath long since 

elapsed, and that the said sum of £100, toother with £ for 

interest thereon, after the rate aforesaid, is still wholly unpaid 
by and is due and owing from the said i4. JB. to this deponent,. 
[or if the judgment is to be entered up on bond, state the debt thus : 
" that there is now due and owing from the said il. B. to this de- 
ponent the whole of the said sum of £ 1 00 mentioned in the con- 
dition of the said bond, together with the sum of £ for inte- 
rest thereon, after the rate aforesaid," or otherwisCf according to- 
thefactj] 

And this deponent the said Y. Y» for himself saith, that he 

was present and did on the day of , a. d. 18 — , see 

the said A . B, sign, seal, and as his act and deed deliver the said 
warrant of attorney, and that the name A, B, {let this be a copy 
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of the defendant's signaturel at the foot thereof, is of the proper 
handwriting of the said A, B. And that he this deponent F. Y, 
subscribed his name to the said warrant of attorney as attesting 
witness to the due execution thereof by the said A. B,, and that 
the name Y, Y. [let tkit be a copy of the deponent* $ signature to 
the attestation"] subscribed to the attestation of the said warrant 
of attorney is of the proper handwriting of this deponent the 
saiu X ■ X • 

And this deponent the sud Z, Z, for himself saith, that he 
knows and is personally acquainted with the said A, B, above 
and in the said warrant of attorney named, that he saw him alive 

on the — — day of , [or otherwise according to the facts ,"] 

and that he verily believes that the said i4. B. is still living. 

C. D. 



Sworn by the above-named deponents/ 
C. D., Y. Y. and Z. Z. severally, at 
&c. [as tn last form^ and if either cf 
the deponents be a marksman and unable 
to vtrite or readt the jurat should also V 
state that previously to his being sworn 
the affidavit was read over and explained 
to him, and that he appeared to under' 
stand the same perfectly ,"] 



r. r. 

z.z. 



11. Cognovit, 
In Assumpsit, 

In the — 

Between A. B., Plaintiff, 
and 
C. D,, Defendant. 
I confess this action, and that the plaintiff hath sustained da- 
mages to the amount of £ , [the amount of damages laid in 

the declaration,'] besides his costs and charges, to be taxed by one 
of the masters of this Honourable Court, [or if the costs are agreed 
on at a fixed sum, say, *' besides his costs and chams to the 
amount of £ ;"] and in case I shall make default in pay- 
ment of the sum of £ , [the amount of the real debt,] being 

the debt in this action, together with the said costs and charges, 

on the day of , the plaintiff shall be at liberty to enter 

up judgment for the said sum of £ , [the amount confessed,] 

together with the said costs and charges, and to sue out execu- 
tion thereon for the said sum of £ [t^ amount of the real 

debt] and the said costs and charges, and also for the costs of 
entering up such judgment and of suing out execution thereon. 
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officer's fees, sheriff's poundage, costs of levying, and all other 
incidental expences whatsoever. And I do hereby undertake not 
to bring any writ of error, nor file any bill in equity, nor do any 
other act, deed, matter or thing whatsoever to delay the said 
plaintiff from entering up his judgment or suing out execution 
thereon as aforesaid, and levying under such execution. And I 
do also further undertake and agree that it shall not at any time, 
either by reason of the said judgment having been entered up 
loore than a year and a day, or in any other event whatsoever, 
}}t requisite or necessary for the said judgment to be revived, or 
for any writ or writs of scire facias to be sued out or executed 
upon the said judgment previous to issuing execution thereon. 

Dated this day of , in the year of our Lord one 

thousand eight hundred and . 



Signed and executed by the said C. D. in^ 
the presence of me the under-signed 
, one of the attorneys of her Ma- 
jesty's Court of , at Westminster, as 

the attorney on behalf of the said C. D., 
expressly named by him, and attending 
at his request to inform him of the na- 
ture and effect of these presents, before 
the same were executed. And I hereto 
subscribe my name as a witness to the 
due execution hereof by the said C. D., 
and I hereby declare myself to be the 
attorney for the said C. D., and that I 
eubscribe my name as such attorney. J 

(Signature) < 

of 



CD. 



12. Cognovit. 

In Debt. 

In the — , 

Between A. B,, Plaintiff, 
and 

C. D., Defendant 
I Qfiofess the debt in this action [oVf ** I confess this action, 
and that I owe to the plaintiff a debt of £— '^"] and that the 
ptaistiff hath mutaiaed damages by reason of the detention 
theraof to the ameuat of one shilling, besides his costs and 
<Qhaige0^ &c. [as in the lattferm.'} 



96 APPENDIX. 



13. Cognovit. 

Where one only rfteveral Counts in the Declaration is confeued* 

In the . 

Between A, B,, Plaintiff, 
and 
C. D,, Defendant. 

I confess this action^ so far as relates to the count of the 

declaration, and that the plaintiff hath sustained damages, &c» 
[at inform 11.] 



14. Cognovit. 

With a Relictd Verijicatione, 

In the — -. 

Between A. B., Plaintiff,^ 
and 

C. D,, Defendant. 
I do hereby agree to withdraw the plea [or, " j^leas," or, 
** demurrer," &c. as the ease may 6e] by me pleaded in this ac- 
tion; and I do confess this action, &c. [concluding as in the 
aboveformsJ] 



15. Cognovit. 
Where Amount payable by Itistalments. [See form No. 4.] 

In the . 

Between A. B., Plaintiff, 
and 
C. D., Defendant. 

I confess this action, and that the plaintiff hath sustained da- 
mages to the amount of £100, besides his costs and charges, to 
be taxed by one of the masters of this Honourable Court. But it 
is hereby expressly agreed that no judgment shall be entered 
up in the saia action, unless and until default shall be made in 
payment of the said sum of £100 and costs in manner, by the 
mstalments, and at the times hereinafter mentioned, that is to 
say, the sum of £50, parcel of the said sum of £100, on the 
— day of -^— ; the further sum of £60, residue of the said 

sum of £100, on the day of , and the said costs on 

the day of . But in case default shall be made in 

payment of any or either of the said instalments or sums of 
money on the days or day whereon the same ought to be paid 
as aforesaid, then and in such case the plaintiff shall be at liberty 
immediately, or at any time thereafter, as he shall think fit, to 
enter up judgment in the said action for the amount of the said 
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damages and costs, and thereupon immediately to issue and sue 
out one or more writ or writs or execution on the said judgment, 
for and levy not only the instalment or instalments which shall 
be then due and payable, but the whole of the said sum of £100 
and costs, or so much thereof as shall then remain unpaid, not- 
withstanding the day or days appointed for payment of some part 
of the said sum of £100 and costs may not then have arrived, 
tO|[ether with all costs of entering up such judgment and of 
fBmg out execution thereon, officers' fees, sheriff's poundage, 
and all other incidental expences whatsoever. And I do herwy 
undertake not to brings any writ of error, &e. [Cane/ti<fs at in 
form 11.] 



1 6. Warrant of Attorney, 
To eonfeu Judgment in Ejectment* 

To — — and , gentlemen, attorneys of her Majesty's 

Court of , at Westminster, jointly and severally, or to any 

other attorney of the same Court. 

V These are to desire and authorize you the attorneys above 
named, or any one of you, or any other attorney of the said 

Court 6{ y to appear for me A,B. in the said Court and to 

receive a declaration for me in an action of trespass and eject- 
ment at the suit of John Doe on the demise of C. D, [or, *' on 

the demises of and "] for messuages. &c. [d«- 

ioibing the premises at in a declaration in ejeetmenti with the 

appurtenances, situate in the parish of , in the county of 

, which the said C. D., on the day of a. d. 

l^the day of the demise] had demised to the said John Doe for the 

term of years from thence next ensuing and fully to be 

oomnlete and ended, and thereupon to confess the same action, 
or else to suffer judgment by nil dicit, or otherwise, to pass 
against me in the same action, and to be thereupon forthwith en- 
toed up against me of record in the same Court for the recovery 
of the said term yet to come of and in the said messuages, &c. 
&c. and tenements with the appurtenances, and also for the re- 
covery of £ damages, besides costs of suit. And I the said 

A, B, do hereby further authorize and empower, &c. [concluding 
with the release of errort, ^c. as in the form No, 1.] 

In witness whereof, &c. 

A. B. (Seal.) 

Sgned, sealed and delivered, &ec. 

[Jt it not estential that this warrant of attorney should be at' 
tiitedvUh all the formality required 6y 1 4 2 Viet. e. 1 10.] 
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17. Cognovit. 

In Ejtctment. 

In the — ^ . 

Between John Doe on the demiM of C. D., Plaintiff, 

and 
A, B; Defendant. 

I confess this action* and that the said John Doe is entitled to 

recover his teim yet to come of and in messuages, 

cottages, barns, &c. with the appurtenances, situate in the 

parish of , in the county of , the [or, " parcel of the"] 

tenements and premises mentioned in the declaration in this 
action ; and I confess also that the said John Doe hath been 
injured and hath sustained damage by reason of the trespass and 

ejectment in the declaration mentioned to the amount or £ , 

braides costs of suit, to be taxed by one of the masters of this 
Honourable Court [or if the amount of cottt u atroed on tay, 
'* besides costs of suit to the amount of £—-*'*]. And it is 
hereby expressly agreed that no judgment shall be entered up or 
execution issued, unless I shall make default in delivering up 
the possession of the said messuages, cottages, bams, &c. with 
the appurtenances, to the said C. />., or in paying to him the 

said sum of £ , toeether with the sud costs, on or before the 

«— day of . But in case I shall make such deftiult in 

delivering up the possession of the said messuages, cottages, 
bams, &c. with the appurtenances, to the said C. D,, or of any 

part thereof, or in paymg to him the said sum of £ , together 

with the said costs, or any part thereof, on or before the said 
~— day of --^ ; then toe said John Doe shall and may at 
any time thereafter, as he shall think fit, enter up judgment and 
sue out one or more writ or writs of execution for his said term 
of and in the said messuages, cottages, barns, &c. with the ap- 
purtenances, and for the said sum of £ and costs, together 

with all costs of entering np the sud judgment, and of issuing 
and suing out such writ or writs of execution, oncers' fees, she- 
riff's poundage, and all other inddental expences whatsoever. 
And I do hereby agree not to bring" any wnt of error, nor file 
any bill in eauity, &c. [tu inform So, 11.] 

Signed and executed by \ . ^ 

the said i4.B..&c. / ^' °' 

[A cognovit lit gjectmeni requiris a formal attntotUm ; for the 
fvrm, tu \n, 11.] 
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18. Consent to a Judge* s Order in an Action of 

Asmmpiit.- 

In the . 

Between A, B,, Plaintiff, 
and 
C. D., Defendant. 

I, C. D.f the above-named defendant, do hereby consent that 
an order may be made in this cause by any judge of this Honor- 
able Court, that the plaintiff be at liberty to sign final Judgment 
and issue execution in the said cause for the sum of £ da- 
mages, and £ for costs of suit, [1/ the action is in debt, my, 

** for the sum of £ debt, besides I5. damages, and £ 

for costs of suit, &c."] with costs of judgment, execution, sheriffs' 
poundage, officers' fees, and all other incidental expences what- 
soever, in case I shall make default in payment of the said 

damages [or " debt"] and costs of suit on tne day of 

next, [(a) And I, A. B., the above-named plaintiff, do hereby 
consent that the said judge may order all further proceedings in 
this action to be stayed unless the said C. D, shall make such 
default as above mentioned.] 

Dated this day of , a, d. 18 — . 

CD. 
A.B. 



19. Judge* s Order thereon. 

In the — . Between A.B,, Plaintiff, 

and 
C. D., Defendant. 

Upon hearing the attorneys or agents on both sides, and by 
consent, I do order that on payment by the defendant to the 

plaintiff of the sum of £ , the damages herein, [or if the 

action he in debt, ** the sum of £ , the debt herein,"] and 

£ for costs of suit, on the day of next, all further 

proceedings herein shall be, [(a) and the same are in the meantime 
to be,] stayed. And that in default of such payment, the plaintiff 
be at liberty to enter up judgment and issue execution in this 

action for the said sum of £ , or so much thereof as shall 

then remain due, [and if the action be in debt, add, ** together 

with Is. damages,"] and £ for costs of suit; and together 

also with costs of judgment, execution, sheriffs' poundage, offi- 
cers' fees, and all other incidental expences whatsoever. 

Dated this — day of , a, d. 18 — • 

(a) Where the effect of giving time to the defendant would 
be to release any other parties from liability, the words within 
these brackets should be omitted. See Michael v. Myers, 13 
LawJ. C.P. 14. 
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AD VALOREM DUTY, paid on other security, 12 

AFFIDAVITS, 

to set aside warrant of altoroey or cognovit, what neces- 
sary, 55 
of time of execution, when to be filed, 26, 77 
for leave to enter up judgment, 60 
title of, 65 

ALTERATION, 

re-execution and attestation after, 23 
setting aside instrument for, 49 

ASSIGNEES, 

of bankrupts or insolvents, 

their rights as against unfiled warrants and cognovits* 27, 

28.77 
may move to set aside instruments given by bankrupt, 51 , 52 

ATTESTATION, 

when necessary before 1 & 2 Vict,. . 14 
since 1 & 2 Vict, requisite in all cases, 15 
necessity for, cannot be waived, id, 
must be by an attorney of Superior Court, 16 

who has taken out his certificate, id. 
attorney must be named by defendant, 17 

must not be plaintiff's attorney, 19 

one may act for several defendants, 20 

duty of, id, 
form of 21 

if warrant insufficiently attested at first, it may be re-attested, 23 
after an alteration in warrant, id, 
defect in, consequence of, id, 

setting aside warrant for, 
not necessary to warrant of attorney in ejectment, 23 

consent to judge's order, 24 

where defendant an attorney, id, 

to warrants given by insolvents to confess debts in sche- 
dule, 25 
cognovits require in all cases, 76 



/ 



100 Index. 

ATTESTING WITNESS, how compelled to make affidavit, 61 

BANKING COMPANY, 

may give warrant of attorney, 5 

cogDovit, 72 
judgment againat public officer of, 58, 79 

BANKRUPT, assignees of. See Auignees, 

BANKRUPTCY, 

of plaintiff, effect of on warrant of attorney, 39 

on cognovit, 78 
of defendant, effect uf, on warrant, 40 

on cognovit, 79 
act of, what sufficient notice of, 43 

form of notice of, 44 

BREACHES, assignment of unnecessary, 68 

COGNOVIT, 

practical hints respecting, 1, 2 

what it is, 71 

when to be given, id, 

execution of, need not be sealed, 72 

who may make, id. 

who incapable of making, id, 

erior» agreement in, not to bring, 73 

id, fa, clause dispensing with, id, 

copdition of, as to, 72 

must be on same paper, 73 
stamp on, 74 

not necessary unless there aretiirmt of agieement, id, 
attestation of, 76 
filing, 77 

revocation of. See R«vo«a(ion. 
setting aside. See Stitmg tuidt, 
judgment on. See JudgisunU 

COLLATERAL SECURITIES, must be noticed in defeazance, 9 

COPY of warrant or cognovit, when may be obtained, 35 

CORPORATION, 

may execute warrant, 5 
how, id, 

COSTS, 

of setting aside warrant of attorney, as to, 55 

of judgment on warrant of attorney, as to taxing, 67 

on cognovits, as to taxing, 83 

CUSTODY. See Prisoner. 
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DEATH, 

of plaintiflf, effect of, on warrant, 36, 37 

CD cognovit, 78 
of defendant, effect of, on warrant, 10, 37, 38 

on cognovit, 78 

DEFEAZANCE, 
what it is, 7 

by whom to be executed, id, 
how to be execated, id, 
form of, id, 
to be on same paper as warrant, id. 

consequence of writing on a different paper, 8 
what it must contain, 9 

plain terms of, cannot be extended by parol evidence, id, 
set. fa, clause dispensing with, id. 
leave to sign judgment, as to clause dispensing with, 10 
stamp, none required on, 13 

ERROR, 

if judgment signed on warrant given by infant, 4 
agreement not to bring, 73 
authority to release, 3 

ilXECUTION, 

in case of bankruptcy or insolvency of plaintiff, 39 

of defendant, 40, 45, 79 
on warrant of attorney or cognovit, 

when it may issue, 67 

for what amount, id, 
against banking company, on judgment against public officer, 69 
of setting aside for excess, id, 

debt satisfied, id. 

EXECUTOR, 

cannot bind his co-executor by warrant, 5 
testator cannot authorize judgment agaiiitt, 10 
when judgment may be signed by, 36 

FEME COVERT, 

cannot give warrant of attorney, 4 
or cognovit, 72 

FILING, 

warrants of attorney — statute, 26 

statute made to protect assignees of bankrupts, 27 

extended to assignees of insolvents, id, 

not compulsory to file, 28 

not required for warrants given by insolvents, id, 

omission to file, consequences of, id, 

how taken advantage of, 33 

by whom, 28, 32 
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FILING- (emtinued.) 
mode of 6ling 

must be within 21 days, 32 

with afiidavit of ezeculioD, id, 
fee OD filing, 33 
register of warrants filed to be kept in Q. B., 34 

FRAUD. Setting aside instrument for, 47 

FRAUDULENT PREFERENCE, 
warrants given by way of, as to, 44 
what is, 45 

IDIOT, 

as to warrants of attorney given by, 4 
entering up judgment against, 5 

ILLEGALITY, as to setting aside for, 48 
IMMORALITY, as to setting aside for, 49 

INFANT, 

cannot give warrant of attorney, 4 

or cognovit, 72 

warra^nt given by, will be set aside, 4 

materials necessary for setting aside, id. 

where warrant given by infant and another, id. 

INSOLVENT DEBTORS, 

warrants given by, to confess debts in schedule need not be 

attested, 25 
nor filed, 28 ^ 

INSOLVENCY, 

of plaiotiflP, efiect of, on warrant of attorney, 39 

on cognovit, 78 
of defendant, efiect of, on warrant of attorney, 45 

on cognovit, 79 

INTEREST. 

securing, in warrant, does not increase the stamp, 13 
on judgment debt may be levied, 68 

JUDGE'S ORDER FOR JUDGMENT, 
nature of, &c., 84 
stamp, filing, as to, 846 
attestation to consent, not necessary, 24 
revocation of, 84(; 
death or marriage, effect of, id, 
bankruptcy or insolvency, effect of, id, 
setting aside, as to, 84d 
judgment and execution on, 84tf 
forms of consent and order, 98a 

JUDGMENT, 

on warrant of attorney, 

when may be signed, 56 
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JUDGMENT'- on warrant of attornev — (eonttnufd.) 

if condition precedent, not till condition performed, 57 

irregularity in, may be waived, 58 

must strictly pursue warrant, id, 

in ejectment, 59 

leave to sign, when necesiaiy, 59 

how obtained, 60 
mode of signing, 66 
costs need not be taxed, 67 
on cognovit, 81 

when it may -be signed, id* 

cannot be signed after tender, id, 

costs when necessary to tax before signing judgment, 83 

mode of signing, 81 

LEAVE TO SIGN JUDGMENT, 
when necessary, 59 
bow obtained, 60 
clause dispensing with necessity for, 10 

MARRIAGE, 

of plaintiff, efRect of. on warrant of attorney, 38 

on cognovit, 78 
of defendant, effect on warrant, 39 

cognovit, 78 

PAROL EVIDENCE. 

inadmissible to extend witten defeazance, 9 
or cognovit, 72 

PARTNER, 

when warrant may be given by, 5 
when cognovit may be given by, 72 

PRACTICAL HINTS, 1 

PRISONER, 

warrant of attorney given by, 

attestation was always required, 14 
stamp on, 12 

REVOCATION, 

of warrant or cognovit by act of defendant cannot be, 36, 78 
by death. See Deaih, 

marriage. See Marriage, 

bankruptcy. See Banhruptey, 

insolvency. See Intolveney, 

STATISFACTION, 
entry of, as to, 35 
execution issued after, will be set asidci 69 
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SCIRE FACIAS, 

when necesiafy, 69 

clause dispensing with, 9, 78 

by assignees on a judgment at the init of banknipt, 39 

SEAL, when requisite to wairant of attorney, 3 

SERVICE of rule nisi for leave to sign judgment, 66 

SETTING ASIDE, 

warrant or cognovit, 47, 80 
for what causes, 

fraud, 47 

duress, id. 

against public policy, id, 

illegality, 48 

immoral consideration, 49 

alteration, id, 

insufficient stamp, 60 
the Court will not interfere summarily, 

if defendant guilty of misconduct, 60 

between trustee and cestui que trust, id, 

where defendant might have pleaded, id, 
facts disputed, 61 
application to set aside, 

to whom to be made, id, 

by whom, id, 

when, 63 

form of, id. 

affidavits in support of, t^. 

where instrument only bad in part, 64 

costs of, id, 

as to imposing terms, 66 

STAMP, 

on warrant of attorney, 1 1 

where defendant in custody, 12 

ad val. duty already paid, id* 
not required on interest, 13 
on defeazance, id, 
on cognovit, 74 

not required unless there are tenof of agreement, id, 
defect in, consequences of, 13, 60 

WARRANT OF ATTORNEY, 
practical hints respecting, 1 
what it is, 3 
execution of, 

when necessary to be under seal, id, 

when it pnrports to be joints id. 
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WARRANT OF ATrORNEY— (cwitintwd.) 
who may make* id. 

corporation, 5 

pablic offices of banking company, id, 
who mcapable of making, 

infants, 4 

feme covert, id. 

idiots, id, 

partners, 5 

executors, id. 
for what purposes it may be given, 6 
effect of, on original debt, id, 

on other parties to a bill, id, 
defeazance of. See Defeaxance, 
stamp. See Stamp, 
attestation. See Attestation, 
filing. See Filing, 

if filed, register to be kept in the Q. B. Office, 34 
copies may be obtained, 35 
revocation of. See Revocation, 
setting aside. See Setting aside. 
judgment on. See Judgment, 
execution. See Execution. 
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